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MESSAGE FROM THE PRESIDENT 


To the Members of the Massachusetts Bar Association: 

I appreciate the honor of election as president of your Associa- 
tion. Organized in 1909, with Honorable Richard Olney as presi- 
dent, it now has a membership of close to five thousand—nearly 
half of the lawyers in Massachusetts. We hope to increase the 
number so that we may have a substantially integrated bar on a 
voluntary basis. We need your help and I ask each of you to 
consider yourself a member of the Membership Committee to solicit 
your friends and acquaintances to join the association so that we 
may have the strength of an enlarged membership. 

With the approval of the Board of Delegates, I appointed a 
committee consisting of George A. McLaughlin, former President 
Robert W. Bodfish and Vice-president Roger B. Tyler to renew nego- 
tiations with the Banker’s Association with a view to securing 
agreement on various matters of practice which have long been 
under discussion, as explained by my predecessor in his report in 
this issue. 

Our immediate activity is the adequate observance of the 175th 
anniversary of our Constitution. This deserves the attention and 
support of everyone. Chapter 468 of the Acts of 1949 provides, 

“in all public high schools the constitution of the Common- 
wealth and local history and government shall be taught as 
required subjects for the purpose of promoting civic service 
and a greater knowledge thereof, and of fitting the pupils, 
morally and intellectually, for the duties of citizenship.” 

To help in carrying out that purpose of reviving the knowledge 
and understanding of our history the Governor has issued his 
proclamation; the legislature has created a special commission; 
Congress has adopted a joint resolution, and there will be a banquet 
at the Hotel Statler on October 25, the anniversary of the day 
when the Constitution went into effect in 1780. The speaker will 
be Admiral Samuel E. Morison, the distinguished historian of 
Massachusetts and of the United States Navy. 

The Massachusetts Heritage program in the high schools will be 
repeated during October. An illustrated pamphlet on the history 
and purpose of the Constitution has been prepared for distribution 
to the schools. Fifty thousand copies will be printed and a copy 
will be at each plate at the banquet. We urge you and your friends, 
whether lawyers or not, to attend and to urge others to attend 
to make it a fitting appreciation of our constitutional heritage. 

This year we received an award of merit (reprinted in this issue) 
for “outstanding and constructive work” from the American Bar 
Association at its meeting in Philadelphia last August. This award 
was largely due to the Heritage Program in the schools in Decem- 


ber 1954*. JOSEPH SCHNEIDER, President. 


* This was described in detail in the “Quarterly” for December 1954 and 


May 1955. 
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NEW ENGLAND LAW INSTITUTE 


TWO-DAY LEGAL CLINIC 


FRIDAY AND SATURDAY, NOVEMBER 4 AND 5, 1955 


JOHN HANcocK HALL, BOSTON 


Speakers 


Warren A. Seavey 
Professor of Law Emeritus 


Arthur L. Brown of the Board 
of Bar Examiners 


Hon. Raymond S. Wilkins 


Glenn R. Winters 

Editor of the Journal of the 
American Judicature Society, 
Chicago, Illinois 


Henry F. Long 
Former Massachusetts Commis- 
sioner of Taxation 


Theodore C. Kammholz 
General Counsel National Labor 
Relations Board, Washington, 
D. C. 


Roscoe Pound 


Walter Powers 
Chairman, Board of Bar Ex- 
aminers of Massachusetts 


Prof. Henry M. Hart, Jr. 


Richard P. Tinkham 

Member, Board of Governors of 
the A. B. A. 

Chairman, ABA Committee on 
Public Relations, Hammond, 
Indiana 


Samuel B. Horovitz 
Isidore Halpern 


Author of “Attorney’s Guide to 
Medical Terms”, Brooklyn, 
eo 


Tickets can be purchased for either Friday or Saturday or for both days. 
are optional, and luncheon tickets will be sold separately. 
for lawyers who have been members of the bar for less than three years. The usual 
written outlines, in bound form, will also be available. 
application card will be mailed upon request sent to the New England Law Insti- 
tute, Inc., Room 723, 6 Beacon Street, Boston 8, Massachusetts. 


FRIDAY 
Topics 
Restitution or Unjust Enrich- 


ment 


Various Effects of a Divorce 


Decree 


Appellate Court Brief and Ar- 
gument 


Integration of the Bar 
(Friday luncheon talk) 


State Taxation in the New 


England States 


Labor Law 


SATURDAY 
Causation 


Lawyer-Client Relationship 


Current Problems of Jurisdic- 
tion and Venue in the Federal 
District Courts 


The Public Relations Policies of 


the A. B. A. 
(Saturday luncheon talk) 


Workmen’s Compensation 


Medical Proof 


Approximate 
time 


9:10-10:00 
10:10-11:00 
11:10-12:00 
1:20-1:50 


2:10-3:20 


3:35-4:45 


9:10-10:00 
10:10-11:00 


11:10-12:00 


1:20-1:50 


2:10-3:20 
3:35-4:45 


Luncheons 


Reduced admission prices 


Detailed information and an 
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Che Commonwealth of Massachusetts 


By His Excellency 
CHRISTIAN A. HERTER 


Governor 


A PROCLAMATION 
1955 


Of the gifts of Massachusetts to the nation, the greatest was our Constitu- 
tion of 1780 from which most of the states have drawn freely for their frame- 
work of government and which served as a model for the Constitution of the 
United States seven years later. 

After the Declaration of Independence our Founding Fathers declared: 

“The people of this Commonwealth have the sole and exclusive right of 
governing themselves, as a free, sovereign, and independent state; and, do, and 
forever hereafter shall, exercise and enjoy every power, jurisdiction, and right, 
which is not, or may not hereafter, be by them expressly delegated to the United 
States in Congress Assembled.” 

So speaks our Constitution today, as it did in 1780. As early as 1761, in his 
famous argument against the Writs of Assistance, now pictured on the Massa- 
chusetts State House wall, James Otis had asserted the existence of a funda- 
mental law of free men governing the government as well as its citizens. The 
legality of an act of parliament, he said, should be subject to review by a court. 

In 1776, Berkshire County men petitioned for a constitution with the words 
“let it not be said by future posterity that ... we made no provision against 
tyranny among ourselves.” Concord called for the first modern constitutional 
convention in 1776. Acton and other towns joined in the movement. In a conven- 
tion, specially called in 1779, John Adams, “the architect of American Constitu- 
tions,” was the leading figure. Inspired by the argument of Otis, which he had 
listened to as a young lawyer 18 years earlier, he drafted our document, which 
became effective October 25, 1780. 

In England then, the courts were bound to enforce all acts of parliament 
and they are so bound today, as that nation has no written constitution. 

By our famous 30th article, the Massachusetts Constitution declared that 
“Ours is a government of laws and not of men.” Adams repudiated the doctrine 
of England and of other countries that there is no higher law for courts of 
justice to administer than a legislative or executive act. In the spirit of Magna 
Carta, the Constitution of our Commonwealth created a higher law which the 
legislature and executive officers must obey and, ever since its ratification 175 
years ago, our Massachusetts Constitution has protected certain rights of the 
citizen against the illegal exercise of legislative, or executive power, and enabled 
Massachusetts to become one of the freest governments on earth. That is the 
backbone of our great Massachusetts Heritage. 

Now, therefore, I, Christian A. Herter, Governor of the Commonwealth of 
Massachusetts, in cooperation with the Massachusetts Bar Association, which 
annually sponsors this program, do hereby proclaim October, 1955, as 


MASSACHUSETTS HERITAGE MONTH 


and I respectfully call upon the clergy to preach, the teachers to teach, and the 
citizenry to think about our free communion under the magnificent Constitution 
of our Commonwealth. 


GIVEN at the Executive Chamber in Boston, this twenty-sixth day 
of July, in the year of our Lord one thousand nine hundred and 
fifty-five, and of the Independence of the United States of America, 
the one hundred and eightieth. 

CHRISTIAN A. HERTER. 


By His Excellency the Governor, 


EDWARD J. CRONIN, 
Secretary of the Commonwealth. 





God Save The Commonwealth of Massachusetts 








: 








Beg 




















Fightp-fourth Congress of the Wnited States of America 


AT THE FIRST SESSION 


Begun and held at the City of Washington on Wednesday, the fifth day of January, 
one thousand nine hundred and fifty-five 


Concurrent ‘Resolution 


Whereas the one hundred and seventy-fifth anniversary of the 
establishment of the Constitution of the Commonwealth of 
Massachusetts will occur on October 25, 1955; and 


Whereas there are embodied in this Constitution cultural, social, 
and legal principles which form a major part of the proud 
heritage of the Commonwealth of Massachusetts; and 


Whereas the people of the other States of the Union share with 
the people of Massachusetts the blessings of a society founded 
upon these principles; and 


Whereas the importance in these troubled times of keeping alive 
in the Nation and in the world the tradition of courage, the 
love of freedom, and the consideration of one’s fellowman, 
which are embodied in the historic document upon which 
representative government was founded in Massachusetts: 

Now, therefore be it 
Resolved by the House of Representatives (the Senate Con- 

curring), That the Congress extends its felicitations to the 

Commonwealth of Massachusetts on the one hundred and 

seventy-fifth anniversary of the establishment of its constitu- 

tion, and expresses the gratitude of the American people for the 
part played by the early statesmen of Massachusetts in building 
the foundations which have served the Commonwealth and the 

Republic so well. 


Attest: 


Clerk of the House of Representatives. 


Attest: 


yn hoi 


Secretary of the Senate. 








175th ANNIVERSARY COMMISSION 


Left to right: Representative John W. Costello, Representative Harold 
Putnam, Governor Herter, Senator Silvio O. Conte, Albert West, Chairman. 


THE MASSACHUSETTS COMMISSION 


Chapter 468 of the Acts of 1949 provides “. . . in all public high 
schools the constitution of the Commonwealth and local history 
and government shall be taught as required subjects for the pur- 
pose of promoting civic service and a greater knowledge thereof, 
and of fitting the pupils, morally and intellectually, for the duties 
of citizenship.” 

In pursuance of the policy thus stated, and also emphasized in 
the Governor’s proclamation, the legislature passed a_ resolve 
(chapter 76) as follows: 


Resolved, That a special commission, consisting of one member 
of the senate to be designated by the president thereof, two mem- 
bers of the house of representatives to ‘be designated by the speaker 
thereof, and one person to be appointed by the govrnor, is hereby 
established to arrange appropriate exercises to commemorate the 
one hundred and seventy-fifth anniversary of the adoption of the 
constitution of the commonwealth. For the purposes of this resolve 
said commission may expend such sums as may be appropriated 
therefor. Approved June 29, 1955. 


Under this resolve, Senator Silvio O. Conte of Pittsfield was 
appointed by the President of the Senate, Representatives Har- 
old Putnam of Needham and John W. Costello of Boston were ap- 
pointed by the Speaker of the House and Albert West of Boston 
was appointed by His Excellency, the Governor and ¢hosen as 
chairman by the Commission. The Massachusetts Bar Association 
is co-operating with this Commission. 
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JOHN MARSHALL AT VALLEY FORGE 
AND HIS 200th BIRTHDAY 


This year 1s the 200th anniversary of his birth in 1755 and it is 
being celebrated throughout the country. The proceedings at Inde- 
pendence Hall in Philadelphia, where the Declaration of Independ- 
dence and the Federal Constitution were signed, and the addresses 
of the President and the Chief Justice, were impressive. A three 
day conference on “Government Under Law” by legal scholars and 
jurists from different countries was recently held in Cambridge 





JOHN MARSHALL 


Chief Justice of the United States 
1801-1835 


From the portrait by Jarvis 
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in honor of Marshall’s bicentenary. His great contributions to the 
legal stability of the nation and his influence throughout the free 
world have been variously and adequately extolled by distinguished 
judges, jurists and others. Without presuming to swell the chorus 
by sententious words of our own, we add our bit by reminding our 
readers of that part of his career which is least emphasized today, 
but which we have long thought important historically as disclosing 
the character of the Chief Justice—of the man behind the judge— 
as it appeared at Valley Forge. 

In the preface to the first volume of his “Life of John Marshall” 
the late Senator Beveridge says: “Less is known of Marshall... 
than of any of the great Americans; . . . even to the legal profes- 
sion, he has become a kind of mythical being endowed with powers 
and wisdom not of this earth. ... Yet, no man in our history was 
more intensely human than John Marshall and few had careers so 
full of movement and color.” Beveridge then gives us the picture*. 


At Valley Forge 


“What held the patriot forces together at this time? George 
Washington and he alone.” 

He was helped, of course by his officers and the courage of his 
loyal “unknown soldiers” and Marshall helped as follows: 

“The Moravians in Bethlehem, some miles away from Valley 
Forge, were the only refuge of the stricken patriots. From the 
first these Christian socialists were the Good Samaritans of that 
ghastly winter. This little colony of Germans had been overrun 
with sick ond wounded American soldiers. Valley Forge poured 
upon it a Niagara of starvation, disease, and death.” ... 

“Of forty of John Marshall’s comrades from a Virginia regiment, 
which was the ‘pride of the Old Dominion,’ only three came. out 
alive. ‘A violent putrid fever,’ testifies Marshall, ‘swept off much 
greater numbers than all the diseases of the camp.’ ” 

“Need, was there not, at Valley Forge for men of resolve so firm 
and disposition so sunny that they would not yield to the gloom of 
these indescribable months? Need, was there not, among these 
men, for spirits so bright and high that they could penetrate even 
the death-stricken depression of this fetid camp with the glow of 
optimism and hope? 

“Such characters were there, we find, and of these the most 
shining of all was John Marshall of the Virginia line. He was a 
very torch of warmth and encouragement, it appears; for in the 
journals and diaries left by those who lived through Valley Forge, 
the name of John Marshall is singled out as conspicuous for these 
comforting qualities.” 

“If any of the officers murmured at their deprivations, he would 
shame them by good natured raillery, or encourage them.by his 
own exuberance of spirits. 


* “Life of John Marshall”, vol. I, pp. 116-121. 
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“He was an excellent companion, and idolized by the soldiers and 
his brother officers, whose gloomy hours were enlivened by his 
inexhaustible fund of anecdote. . . . ‘John Marshall was the best 
tempered man I ever knew,’ testified his comrade and messmate.” 

“Just before the army went into winter quarters Captain-Lieu- 
tenant Marshall was appointed ‘Deputy Judge Advocate in the 
Army of the United States.’ ... 

“Such was the confidence of his fellow officers and of the soldiers 
themselves in Marshall’s judgment and fairness that they would 
come to him with their disputes and abide by his decision; and 
these tasks, it seems, the young Solomon took quite seriously. He 
heard both sides with utmost patience, and, having taken plenty 
of time to think it over, rendered his decision, giving the reasons 
therefor in writing. So just after he had turned his twenty- 
second year, we find John Marshall already showing those qualities 
which so distinguished him in after life.” 

It is because of this picture that we reproduce the Jarvis portrait 
from the original in the possession of Roland Gray, Esq. of the 
Boston bar. To us it reflects, more than any other picture, the 
kindly humorous strength of the man with wonderful eyes. 

Beveridge concluded his chapter, 

“in his service as a soldier in the War for our Independence, 
we find the fountain-head of John Marshall’s national thinking. 
And every succeeding circumstance of his swift-moving and 
dramatic life made plainer and clearer the lesson taught him on 
red battlefield and in fetid camp. No one can really understand 
Marshall’s part in the building of the American nation without 
going back to these sources. For, like all living things, Marshall’s 
constructive opinions were not made; they grew. They were not 
the exclusive result of reasoning; they were the fruit of an intense 
and vivid human experience working upon a mind and character 
naturally cautious, constructive, and inclined to order and au- 
thority.” (Volume I, p. 147.) 


The Story of his Appointment 


“On January 20, 1801, . . . without previous notification even to 
himself, John Marshall (then forty-five years old and Secretary 
of State) ‘was nominated [by President John Adams] as Chief 
Justice of the United States a few weeks before the Federalists 
went out of power ... His appointment was totally unex- 
pected. It was generally thought that Judge Paterson was the 
logical successor to Ellsworth. Marshall, indeed, had recommended 
his selection. The letters of the Federalist leaders . . . do not so 
much as mention Marshall’s name in connection with the position 
of chief justice.’—Beveridge’s ‘Marshall,’”’ Vol. II, 553. 

“Marshall’s appointment . . . was not greeted with applause from 
any quarter; there was even a hint of Federalist resentment be- 
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cause Paterson had not been chosen. . . . The Republican politicians 
were utterly indifferent, and the masses of both parties neither 
knew nor cared about Marshall’s elevation.”—IJbid., p. 555. 


The Estimate by Hon. Richard Olney,* 
First President of the Massachusetts Bar Association 


In his address at a Bar Dinner in 1901, on the centennial anni- 
versary of Marshall’s appointment, the late Hon. Richard Olney 
said: 

“If it be true—as it is, beyond cavil—that to Washington more 
than to any other man is due the birth of the American nation, it is 
equally true beyond cavil that to Marshall more than to any other 
man is it due that the nation has come safely through the trying 
ordeals of weakness and youthful effervescence and has triumphantly 
emerged into well developed and lusty manhood. Had the Constitu- 
tion at the outset been committed to other hands, it could have been 
and probably would have been construed in the direction of minimiz- 
ing its scope and efficiency—of dwarfing and frittering away the 
powers conferred by it and of making the sovereignty of the nation 
but a petty thing as compared with the sovereignty of the State. 
Under Marshall’s auspices, however, and his interpretation and ex- 
position of the Constitution, the sentiment of nationality germinated 
and grew apace, a vigorous national life developed, and an inde- 
structible union of indestructible States became a tangible and in- 
spiring entity, appealing alike to the affection and the reason of 
men and in which thus far at least they have seen both the ark of 
their safety and an ideal for which to willingly lay down their lives.” 

“The . . . debt of the country to the two great Virginians, 

. , can never be too often or too emphatically recognized by the 
entire body of the American people. Upon the bar, however, de- 
volves an especial duty, namely, to see to it that the merits of its 
incomparable chief are not obscured by the . . . deeds of warriors 
and statesmen.” 


These words are worth remembering now. F.W.G. 


+ Attorney General and Secretary of State in the Cabinet of President Grover 
Cleveland. 








ELIZABETH MeCARTHY 


AB. BS. LLB. 
Qualified Handwriting and Document Expert 


40 Court Street, Boston Telephone LA(fayette) 3-2959 
Residence LI (berty) 2-3124 
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Constitution Week, Sept. 17-23 









ISN'T IT ABOUT TIME 
WE WERE GETTING 
BETTER ACQUAINTED? 





From the Christian Science Monitor 
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DEVELOPMENTS IN MASSACHUSETTS 
EVIDENCE 1940-55* 


by 
W. BARTON LEACH AND JOHN T. MCNAUGHTON** 


Progress in the law of evidence between 1940 and 1955 has been 
considerable and beneficial: general clarification and development 
on a broad front, plus a score of significant changes. For this, the 
bar has to thank an alert Judicial Council and Legislature and a 
Supreme Judicial Court comprising members who have had an 
unusual variety of experience in this field, practical and theoretical, 
as judges, masters, prosecutors, advocates, teachers, and partici- 
pants in the work of the American Law Institute on the Model 
Code of Evidence and on the Uniform Rules of Evidence. The 
broad trial experience of the Court is of great importance. The 
function of the law of evidence is to provide the rule book by which, 
in the courtroom with its peculiar hazards of human fallibility, 
truth can be sifted from falsehood and right led to prevail over 
wrong. The framing of such a rule book is an intensely practical 
business requiring the kind of balance between principle and 
pragmatism evidenced by the opinion of the present Chief Justice 
in Leonard v Taylor, 315 Mass. 580, 58 NE2d 705 (1944). This 
case and at least two others (Bates v Southgate, 308 Mass. 170, 31 
NE2d 551 (1941), and Rubin v Arlington, 327 Mass. 382, 99 NE2d 
80 (1951)) indicate that in formulating this rule book the Court 
does not bind itself to adhere to trends of previous decisions which 
have not been shown to work badly. Stare decisis is the rule, but it is 
not a prohibition. 

A. STATUTORY CHANGES 


The significant statutory changes between 1940 and 1955 are as 
follows: 

(1) G.L. 3. §28A provides penalties, in addition to those avail- 
able to the court at common law, for failure to give testimony or 
produce papers (1954). 

(2) G.L. 380A, §§11(2)-(5), 12, 14(8)(e), portions of the State 
Administrative Procedure Act, prescribe standards for admissi- 
bility, weight and sufficiency of evidence in hearings before ad- 
ministrative agencies (1955). 





*Author’s Note: This is the introductory chapter of Handbook of Massachu- 
setts Evidence (3d ed.), by Professors Leach and McNaughton, to be published 
by Little, Brown and Company in January 1956. Each development mentioned 
in this outline is discussed in context elsewhere in the book. 

**Mr. Leach is a Professor of Law, and Mr. McNaughton an Assistant Pro- 
ee of Law, at Harvard Law School. Both are members of the Massachusetts 

ar. 
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(3) G.L. 46, §19, providing for the admissibility of birth, 
marriage and death records, was amended to exclude anything con- 
tained “in the record of a death which has reference to the question 
of liability for causing the death” (1945). 

(4) G.L. 231, §69, dealing with demands to admit facts, was 
re-written to make the failure to deny or to answer such demand 
a binding admission and not just evidence as to the facts (1946). 

(5) G.L. 231, §85, which put the burden of persuasion as to con- 
tributory negligence on the defendant only in actions for direct 
damages, was amended to put the burden on defendant also in 
actions for consequential damages (1947). 

(6) G.L. 233, §21, providing for proof of conviction of crime to 
affect credibility of a witness, was extended to ccnvictions with 
respect to which no sentence was imposed (1950). 

(7) G.L. 233, §21A puts evidence of reputation among a person’s 
business associates on a par with evidence of reputation at his 
residence (1947). 

(8) G.L. 233, §23A excludes signed statements given by a party 
in a personal injury case to the representatives of the other party, 
unless a copy is furnished on demand (1945). 

(9) G.L. 233, §65, providing for the admission of declarations of 
deceased persons, was amended. The statute now applies to all 
civil proceedings, including the previously doubtful will contests; 
the declaration need not be made before commencement of the 
action (1943). The declaration is also exempted from the rule 
barring private conversations between husband and wife (1941). 

(10) G.L. 233, $75 was broadened to permit the admissibility of 
printed copies of rules and regulations of state agencies and of 
town ordinances without certification or attestation (1943). 

(11) G.L. 233, §78, relating to admissibility of regular business 
entries and formerly applicable only to civil actions, was amended to 
apply to criminal actions as well (1954). 

(12) G.L. 233, $79 was broadened to make admissible certain 
hospital records required to be kept by the laws of other states 
(1946) or by federal laws and regulations (1948). The amended 
statute also permits certified copies to be used in place of the bulky 
originals (1941, 1943). 

(18) G.L. 233, §79B gives the court discretion to admit certain 
commercial lists (1947). 

(14) G.L. 233, §79C provides for the admissibility of statements 
of opinion contained in learned treatises in a limited class of cases 
(1949). 

(15) G.L. 233, §§79D (1949) and 79E (1952) provide for the 
admissibility of photographic copies of a large number of classes 
of documents. 


(16) G.L. 273, §12A provides for the admissibility of the results 
of blood grouping tests in actions involving paternity (1954). 
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B. Court DECISIONS 


Notable decisions between 1940 and 1955 which are of more than 
usual interest to the attorney engaged in a trial practice include the 
following: 

(1) Robitaille v Netoco Com. Theatre, 305 Mass. 265, 25 NE2d 
749 (1940), contains a careful discussion of the use of “similar 
circumstances” to prove the happening of an event. 

(2) Leave v Boston El. Ry. Co., 306 Mass. 391. 28 NE2d 483 
(1940), held, as anticipated by the bar, that individual state income 
tax returns are privileged. 

(3) Finlay v Eastern Racing Assoc., Inc., 308 Mass. 20, 30 NE2d 
859 (1941), indicated that ordinances, regulations and the like 
which are not judicially noticed must actually be offered in evi- 
dence as exhibits if they are to be considered by the court. 

(4) Bates v Southgate, 308 Mass. 170, 31 NE2d 551 (1941), 
overruled previous decisions and held that a clause in a contract in 
which it is declared that no representations were made or relied on 
by the parties does not prevent proof of fraudulent representations 
which induced the making of the contract. 

(5) Com. v Capalbo, 308 Mass. 376, 32 NE2d 225 (1941), a case 
in which no constitutional problems were encountered, held that 
expert testimony as to intoxication, based on blood alcohol tests, was 
admissible over objection. 

(6) Bendett v Bendett, 315 Mass. 59, 52 NE2d 2 (1943), provides 
a comprehensive statement of the principles governing the use of 
writings to refresh recollection and as records of past recollection. 

(7) Leonard v Taylor, 315 Mass. 580, 53 NE2d 705 (1944), held 
that where counsel at a trial calls for a document from the opposing 
party the latter can put it in evidence, even though no notice to 
produce the document was given before trial. 

(8) Smith v Rapid Transit Inc., 317 Mass. 469, 58 NE2d 75 
(1945), held that mathematical probability of a fact is not alone 
enough to sustain a finding of that fact. 

(9) Rubin v Arlington, 327 Mass. 382, 99 NE2d 30 (1951), held 
that the owner of real estate, like any other witness, must be par- 
ticularly familiar with the land to testify as to its value. The earlier 
rule, state in Menici v Orton Crane & Shovel Co., 285 Mass. 499, 
503-05, 189 NE 839, 841 (1934), was that the owner was “presumed” 
to have sufficient familiarity with his property to testify as to its 
value. 

(10) Faxon v School Committee of Boston, 331 Mass. 531, 120 
NE2d 772 (1954), Opinion of the Justices, Mass. , 126 
NE2 100 (1955), and Opinion of the Justices, Mass. 

127 NE2d 663 (1955), set some constitutional limits as to “punish- 
ments” which may be meted out to persons refusing te answer 
questions on the ground of the privilege against self-incrimination. 

(11) A series of cases established doctrine as to judicial 
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notice of foreign law under G.L. 233, §70. See New England Trust 
Co. v Wood, 326 Mass. 239, 93 NE2d 547 (1950), and Petition of 
Mazurowski, 831 Mass. 33, 116 NE2d 854 (1954), and cases cited. 


C. RULES OF COURT 


Between 1940 and 1955 there were no significant changes in the 
Rules of the Superior Court which relate to evidence. Some rules, 
however, were given new numbers in 1954. 


D. FEDERAL LAW 


Statutory Changes. The Administrative Procedure Act, govern- 
ing the admissibility, weight and sufficiency of evidence in most 
federal agency hearings, was enacted in 1946. Competency of a 
witness to testify in admiralty proceedings, since the repeal of 
28 USC §631 in 1948, is no longer governed by state law. 


Court Decisions. In the federal courts, the most significant de- 
velopments in the field of evidence have concerned the protection 
of civil rights—noncoercion by the police, prompt arraignment, 
protection against unlawful search, privilege against self-incrimi- 
nation. Increasingly, the rights of criminal defendants are being 
protected by denying admissibility to evidence obtained by a vio- 
lation of civil rights. Thus, according to McNabb v United States, 
318 US 332, 63 SCt 608, 87 LEd 819 (1943), confessions are in- 
admissible in federal courts if obtained during an improper delay 
between arrest and arraignment. The “fruit of the poisonous tree” 
doctrine (Nardone v United States, 308 US 338, 341, 60 SCt 266, 
268, 84 LEd 307, 312, (1939)) makes inadmissible any evidence 
obtained as a consequential result of the breach of civil right. A 
group of cases deals with federal constitutional limitations on the 
admissibility in state courts of illegally obtained evidence. Com- 
pare Rochin v California, 342 US 165, 72 SCt 205, 96 LEd 183 
(evidence obtained by emetic and stomach pump excluded), with 
Irvine v California, 347 US 128, 74 SCt 381, 98 LEd 561 (evidence 
obtained by illegally entering and wiring home for sound, and 
eavesdropping for more than a month, admitted). Another group 
of cases has greatly expanded the law relating to the privilege 
against self-incrimination. See, e.g., Rogers v United States, 340 
US 367, 71 SCt 438, 95 LEd 344 (1951), and Quinn v United States, 
349 US 155, 75 SCt 668, 99 LEd (1955), and cases cited. 

Two Massachusetts federal district court cases should be noted: 
United States v United Shoe Mach. Corp., 89 Fed. Supp. 357 (1950), 
contains a comprehensive exposition of the attorney-client privi- 
lege. Tollefsen v Phillips, 16 FRD 348 (1954), held that in the 
absence of other evidence of a party’s earnings, the party may be 
compelled under federal discovery procedure to obtain and pro- 
duce a copy of his federal tax return. 


Rules of Court. In 1946 the Federal Rules of Criminal Pro- 
cedure were adopted. 
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PROOF AND PROCEDURES IN 
MALPRACTICE CASES 
A Second Article* by MEYER H. GOLDMAN of the Boston Bar 


Every type of litigation has its special problems. Malpractice 
cases against physicians are no exceptions to the rule, and in this 
connection three questions have been commonly asked. 

I. How does the plaintiff use medical textbooks under the so- 
called malpractice statute? Gen. Laws, Ter. Ed. Ch. 233, Section 
79-C. 

II. Is there a special problem with reference to hospital records 
in this type of case? 

III. Is there a special problem with reference to specifications 
in this type of case? 


I. How DOES THE PLAINTIFF USE MEDICAL TEXTBOOKS UNDER THE 
So-CALLED MALPRACTICE STATUTE? GEN. LAWS, TER. ED. 
CH. 238, SECTION 79-C. 


Under the malpractice statute the trial justice is required to 
make some preliminary findings of fact before he can admit the 
medical textbook in evidence. He must find, amongst other things, 
that the author of the textbook that is intended to be used is, in 
the words of the statute, “recognized in his profession or calling 
as an expert on the subject.” 

How does the plaintiff prove that the author of the given text- 
book is a recognized authority? 

In a recent malpractice case the Supreme Judicial Court said: 

“Furthermore, the judge could find on the defendant’s testi- 
mony on the stand that the writer was an expert, and that the 
writer’s statements, although published in 1937, were pertinent 

to conditions in 1947.” 

Thomas vs. Ellis, 329 Mass. 93, 100 (1952). 

It would appear from the above quotation that the defendant 
may be cross-examined on the witness stand and may be asked 
whether the author of a given textbook is recognized in his field. 
It should also be recalled that the statute requires that notice be 
given to the defendant at least three days before the trial of the 
plaintiff’s intention to use a medical textbook. The Legislature 
apparently intended to give the defendant an opportunity to read 
the medical literature which the plaintiff intended to use at the 
trial and to acquaint himself with the medical standing of the author. 

A more serious question arises when the defendant testifies that 
he has no knowledge of the medical standing of the author of a 





*Mr. Goldman’s first article appeared in the “Quarterly” for May, 1955 (Vol. 
40, No. 2). 
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given textbook. When this happens, how does the plaintiff prove 
that the author of a given textbook is a recognized authority? One 
way of qualifying the author under such circumstances is suggested 
by Gen. Laws, Ter. Ed., Ch. 233, Sec. 79-B, which reads as follows: 

“Certain Publicly Issued Compilations of Facts and Statistics 
Admissible in Evidence in Civil Cases. 

“Statements of facts of general interest to persons engaged 
in an occupation contained in a list, register, periodical, book or 
other compilation, issued to the public, shall, in the discretion 
of the court, if the court finds that the compilation is published 
for the use of persons engaged in that occupation and commonly 
is used and relied upon by them, be admissible in civil cases as 
evidence of the truth of any fact so stated. 

(1947, 385 -1, effective Sept. 1, 1947).” 

Under this statute a “medical who’s who” is offered in evidence 
giving a biographical sketch and the qualifications of the author 
of the medical textbook that is intended to be used. 


II. Is THERE A SPECIAL PROBLEM WITH REFERENCE TO HOSPITAL 
RECORDS IN THIS TYPE OF CASE? 


Experience has shown, especially in malpractice cases, that hospi- 
tals generally ignore the provisions of Gen. Laws, Ter. Ed., Ch. 111, 
Sec. 70, which provide that certain hospitals are obliged to provide 
a patient with a copy of his hospital records upon request and 
upon the payment of a reasonable fee. The same statute provides 
that a patient may secure such records upon a petition and a court 
order. The statute is clear. Upon the filing of such a petition, the 
court must issue the order for the hospital records without requiring 
any previous order of notice to the hospital, and without re- 
quiring any previous request to said hospital by the patient for 
the records. What then is the problem? 

In 1941, all hospitals, except those under the jurisdiction of the 
Department of Mental Health, were placed under the jurisdiction 
of the Department of Public Health, and under the enabling statute, 
the Department of Public Health was authorized to promulgate 
rules and regulations for the conduct of hospitals in this Common- 
wealth. 

Gen. Laws, Ter. Ed., Ch. 111, Sec. 71, et seq. 

Section 72 of that Chapter reads in part as follows: 

“Classifications: Rules & Regulations: Inspections. 

“The department shall classify all hospitals and sanatoria and 
shall promulgate rules for the conduct of the same. Such rules 
and regulations for hospitals and sanatoria shall include minimum 
requirements for diagnostic and therapeutic facilities for the 
study, diagnosis and treatment of patients, the keeping of proper 
medical records, and, -in addition, in the case of any maternity 
hospital or maternity service, such minimum requirements as are 
necessary for the identification and protection of infants born 
therein.” 
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Pursuant to the provisions of the enabling statute, the Depart- 
ment of Public Health has from time to time issued and published 
its Licensure Rules and Regulations for Hospitals and Sanatoria 
in Massachusetts. Its last revised issue was published in 1950. 

The rules of the Department of Public Health pertaining to 
medical records which every hospital must maintain are set out 
in full in the appendix and should be read very carefully. Two ex- 
cerpts of these rules are especially relevant and read as follows: 

“II. Medical Records and Reports 

“C. Content: 

“1. The medical record shall include date of admission; identi- 
fication data; chief complaint; history of present illness; past 
history; family history; physical examination; provisional diag- 
nosis; reports of special examinations or procedures, including 
consultation; clinical, laboratory and x-ray reports; complete 
surgical and dental record; medical, surgical and dental treat- 
ment; progress and nursing notes; graphic bedside charts; final 
diagnosis; condition on discharge; date of discharge; autopsy 
report, if any. 

“3. All operative records shall include, in addition to the 
requirements for medica] records, the following: 

“ce. Complete description of operative procedures and findings 
including post-operative diagnosis, which shall be recorded and 
signed by the attending surgeon immediately following the oper- 
ation.” 

The rules of the Department of Public Health pertaining to 
medical records must be read in conjunction with Gen. Laws, Ter. 
Ed. Ch. 111, Sec. 70 which requires that certain hospitals “shall 
keep records of the treatment of the cases under their care and 
medical history of the same.” The quoted words from the statute 
would seem to embrace and include the quoted words from the 
Rules and Regulations of the Department of Public Health. Never- 
theless, despite the provisions of the statute and of the Rules and 
Regulations of the Department of Public Health, the following 
conditions prevail: 

First, hospitals generally refuse to furnish the plaintiff directly 
with copies of the hospital records. 

Second, hospitals will give the plaintiff’s attorney only a sum- 
mary of the record and not a complete record. 

Third, even when the patient has secured a court order there 
are some hospitals who insist, for example, that the nurses’ bedside 
notes are not part of the hospital records and therefore refuse to 
furnish them. For that reason it is important that when a petition 
for hospital records is filed, the prayer and the court order should 
contain the terminology of the rules of the Department of Public 
Health so that the hospital will understand that the hospital records 
will include, as section C. 1. of the rules says, “physical examinations, 
provisional diagnosis, reports of special examinations or procedures, 
including consultations; clinical, laboratory and x-ray reports, 
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complete surgical and dental record, medical, surgical and dental 
treatment, progress and nursing notes, graphic bedside charts, 
final diagnosis, condition on discharge, date of discharge, autopsy 
report, etc.” 

This writer’s experience has shown that the nurses’ bedside 
notes are indispensable to the plaintiff in a malpractice case. 

A question has been raised whether an order of notice is neces- 
sary or required under Gen. Laws. Ter. Ed. Ch. 111, Sec. 70 upon 
a petition filed by a patient to secure his hospital record. The 
statute certainly does not require it and it is evident that in a mal- 
practice case common sense should suggest that an order of notice 
would defeat the purpose of the petition. There seems to be no 
secret about the fact that when the hospital becomes aware of 
the existence of malpractice litigation, it co-operates with the 
doctor in question. A few illustrations from actual cases should be 
convincing enough. Each of the hospitals involved is widely known. 

(a) Here is the testimony of the record librarian of this hospital 
as taken from the defendant’s bill of exceptions in a malpractice 
case: 

“that the nurses’ bedside notes relating to the plaintiff were 
destroyed; that the director of the hospital ordered these notes 
destroyed; that in the hospital records, marked A for indentifi- 
cation, on the page containing x-ray report memos, one of the 
pink sheets containing an x-ray memo on the plaintiff was torn 
out; that she did not know which sheet was torn out; that in 
the ‘medication sheet’ of said hospital record there was a notation 
under date of December 27, 1942, ‘came into x-ray room’; that 
there is no x-ray report dated December 27, 1942.” 

(b) A photostatic copy of the hospital records was furnished 
by this hospital to the attorney for the plaintiff before there was 
any suggestion of malpractice litigation. In it was a statement 
showing injury to the patient from a spinal injection. Some time 
later, and after malpractice litigation was started, the hospital 
furnished another photostatic copy of its hospital records to counsel 
for the plaintiff. In the second copy there appeared an erasure 
eliminating the remarks about the injuries from the spinal injec- 
tion. 

(c) Only recently a court order was presented to a well known 
hospital which refused to comply with it. A petition for contempt 
was filed and the reasons for the hospital’s failure to comply with 
the court order were stated in the petition and were admitted by 
the hospital in open court at the hearing. Those reasons were as 
follows: 

“that said order of the court always meant at the convenience 
of the respondent hospital and that the respondent hospital was 
entitled to have 48 hours to see that their records were in order 
before showing them to anyone, even on order of the court.” 
What did the hospital mean when it stated to the court that it 

was “entitled to have 48 hours to see that their records were in 
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crder before showing them to anyone, even on order of the court.” 
After all, the case was already over a year old and if those records 
were not in order at that time, what right did the hospital have 
to tamper with them at this late date? Actually, what the hospital 
was trying to say was, that it wanted to notify the doctor in ques- 
tion so that he would have an opportunity of “fixing up the records 
to protect himself.” The court ordered the hospital to show those 
records forthwith to the plaintiff’s counsel and to furnish plaintiff’s 
counsel with a copy of those records as they then were. 

(d) Within the past four weeks, this writer presented a court 
order for hospital records to a well known hospital. The following 
incident took over two hours, but may be summarized as follows: 

1. At first the hospital refused to show the records to the 
writer, although it did offer to mail him a copy thereof. Then 
the hospital agreed to show the records but it would not permit 
counsel to make any notes. However, while it kept this writer 
waiting in an ante-room for the records, the hospital phoned 
the doctor in the case, the doctor’s personal attorney and the hospital 
attorney. Everyone challenged the right of counsel to inspect the 
hospital records despite the court order which authorized such an 
inspection. After a lengthy wrangle, the records were finally shown 
but counsel was not permitted to make any notes. The proposed 
charge for the hospital records was $2.00 for each side of a sheet. 
When the writer protested that this charge was exorbitant, the 
hospital charged a flat rate of $25.00 which was paid. There were 
twenty sides to be photostated. 

(e) Only recently two well known hospitals in Massachusetts 
refused to furnish the plaintiff with copies of the nurses’ bedside 
notes on the ground that they were not part of the hospital records. 
One of these hospitals went so far as to say that it had adopted 
the practice of destroying such records at the end of six months. 
This is absolutely in violation of the requirements of the statute 
and of the rules of the Department of Public Health. 

These illustrations are by no means isolated instances of this 
problem. Petitions for contempt have been filed against several 
other hospitals which have refused to comply with the court order. 
They always seem to have some reason why certain portions of the 
record are not legally, at least in their eyes, part of the hospital 
records, or why they should not give any of the records. One 
hospital even challenged the validity of the court order on the 
grounds that it lacked a “blue ribbon” which the hospital felt was 
required to make the order official as the only true mark of the 
majesty of the law. The seal of the court was not enough. 

III. Is there a special problem with reference to specifications 
in this type of case? 

Here is a typical defendant’s motion for specifications: 

“Now comes the defendant in above entitled action and moves 
that the plaintiff be ordered to specify as follows: 
“As to Count I 
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-‘“A. How, wherein and in what manner did the defendant 
negligently and carelessly practice medicine on the plaintiff’s 
intestate as alleged?” 

Rule 22 of the Superior Court and General Laws, Ter. Ed. Ch. 
231, Sec. 70, provide for specifications. Two questions have arisen 
in this connection: 1. Has the court the right to order specifications 
under the substantive law in malpractice cases? 2. If the court 
has discretion in the matter, ought it exercise that discretion in 
allowing a motion for specifications? 

A footnote, to Rule 22, which appears on page 82 of the Superior 
Court Rules of 1932 reads as follows: 

“Bills of particulars or specifications should not serve as a 
substitute for interrogatories; they should deal with the facts 
in issue, not with the evidence to prove those facts.” 
Specifications deal with facts. This raises the question whether 

a plaintiff who specifies in a malpractice case as to what acts con- 
stituted the negligence of the doctor is stating facts or giving an 
opinion. 

The Supreme Court has said in a malpractice case: 

“Ordinarily, a jury are not permitted, without the aid of expert 
evidence, to determine whether the conduct of a dentist or phy- 
sician is a breach of the duty owed to a patient.” 

Malone vs. Bianchi, 318 Mass. 179, 181, 182 (1945). 

It is also the law in this Commonwealth that a general prac- 
titioner is governed by the standards of other general practitioners 
in his community: Small vs. Howard, 128 Mass. 131, 135, 136 
(1880) ; Tucker vs. Stetson, 233 Mass. 81, 84 (1919). 

A specialist, however, is governed by the standards of other 
specialists acting under corresponding conditions: Gabrinas vs. 
Miniter, 289 Mass. 20, 21 (1935); Thomas vs. Ellis, 329 Mass. 93, 
100 (1952). 

The five cases mentioned above present the substantive law 
on the subject in this Commonwealth. Under these decisions, the 
conduct of a defendant physician is judged by the standards of 
the profession and not by the standards of laymen. This calls for 
an opinion even if it also involves a question of fact. 

In the malpractice article that appeared in the May, 1955 issue of 
the Massachusetts Law Quarterly, it was pointed out that in a 
malpractice case against a general practitioner practicing in a 
particular community, no one, except another general practitioner 
in the same community or one familiar with the standards of phy- 
sicians in that community could testify and express an opiniion as 
to whether the defendant’s conduct measured up to those standards. 
And in the last analysis such an opinion is the final test as to 
whether the defendant was negligent. Therefore, if the plaintiff, 
who is a layman, could not be permitted to testify in court as to 
the manner in which the defendant was negligent, how can he be 
ordered to specify on that question? The plaintiff cannot be ordered 
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to do something indirectly, through specifications, when he is pre- 
cluded by substantive law from doing so directly by testimony. 

The Supreme Judicial Court has never passed upon this question 
of whether a plaintiff can be ordered to file specifications as to the 
manner of the defendant’s negligence in a malpractice case, al- 
though it has discussed in three cases the effect of specifications 
so filed. This writer, however, is of the opinion that a court order 
calling for such specifications violates the substantive law on this 
subject. 

From a practical standpoint, it is unreasonable to call upon the 
plaintiff to specify as to the negligence of the defendant. After 
all, the plaintiff usually is under an anesthetic, and is unconscious 
at the time of the alleged malpractice. In some cases the patient 
has died as a result of the alleged malpractice and is not available 
to give the information even if he had it. On the other hand, the 
attending surgeon, especially during an operation, is actually the 
only person who has personal knowledge of all the facts. How then, 
can the plaintiff tell the doctor about his acts of negligence when 
the doctor himself knows more about it than anyone else, and the 
plaintiff is is no position to know what is going on? 

The danger of handcuffing a plaintiff in a malpractice case was 
pointed up with striking effect in the case of Coburn vs. Moore, 
320 Mass. 118. In that case, the plaintiff’s declaration alleged negli- 
gence in the treatment of a mouth condition known as Vincent’s 
angina. However, the trial disclosed no evidence in this respect. 
But it did disclose evidence of negligence on the part of the de- 
fendant in the treatment of the plaintiff for a condition of pneu- 
monia from which the patient died. 

In that case the defendant filed a motion for a directed verdict 
which was grounded on the evidence and also on the pleadings. The 
Supreme Court held there was a variance between the pleadings and 
the proof but fortunately allowed the plaintiff to file an amendment 
making the pleadings conform to the proof. 

This was a glaring example of a case where the plaintiff did not 
have all the information as to the defendant’s negligence. On the 
contrary, such information developed unexpectedly at the trial. It is 
no argument to say that the trial judge can allow the plaintiff to 
amend his pleadings so as to make them conform to the proof. The 
important point is that in a malpractice case the plaintiff should be 
permitted wide latitude to develop his case through cross-exami- 
nation of the defendant and should not be handcuffed by specifications 
or by pleadings in a case where most of the facts are within the 
peculiar knowledge of the defendant. Most judges now adopt the 
sensible view of denying the defendant’s motion for specifications 
in a malpractice case. 

In recent years, this writer has handled over 50 malpractice 
eases through court action and has reviewed perhaps over 100 
others without taking court action. From this experience, many 
illustrations could be offered to bring home the point of this dis- 
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cussion on specifications. Here is one such case. The facts are 
true—only the names have been changed to protect the living, and,— 
the dead. 
Little Marie was 8 years old when this happened. The hospital 
records tells the story. Its substance may be dramatized as follows: 
6:00 p.m. Little Marie ate a hearty dinner at home. 
6:30 p.m. Little Marie went out to play. 
6:40 p.m. Little Marie fractured her right arm. 
7:00 p.m. Little Marie was taken to the hospital. 
10:00 p.m. Ether was administered and the fracture was set. 
10:30 p.m. Little Marie began to vomit. 
10:32 p.m. Little Marie was dead. 


What happened? The ether induced vomiting. There was un- 
digested food in the little girl’s stomach. As little Marie was coming 
out of the ether she threw up her dinner, and she choked to death 
on her own vomitus. 

These were the facts. Marie’s parents were not even at the 
hospital when the ether was given and the operation was per- 
formed. The surgeon certainly knew everything that had happened 
in the operating room. Before the operation he had read the history 
of the case in the hospital record, and had also received the same 
information from the child’s mother, namely, that the child had 
eaten a hearty dinner at 6 P.M. 

The surgeon was sued. The claim was made that little Marie 
had died as a result of his negligence. The defendant filed a motion 
for specifications asking the plaintiff “how, wherein and in what 
manner did the defendant negligently and carelessly practice medi- 
cine on the plaintiff’s intestate as alleged.”” Was there anyone other 
than the defendant surgeon who could give the facts? Could any 
more facts be added to those that already appeared in the hospital 
records? 

Actually, this motion for specifications was not asking for the 
facts. It was going beyond that question; it was asking for an 
opinion. For the gist of the defendant’s negligence consisted of his 
failure to conform to the standards of his profession in his com- 
munity in failing to pump out the food from the child’s stomach, 
or at least in failing to wait until the next morning before he 
operated. The doctors in his community knew or should have 
known, according to medical standards, that ether induced vomit- 
ing, and that the accident which caused the fracture retarded or 
stopped the digestion of the dinner, thus leaving chunks of un- 
digested food in the stomach. Vomiting was sure to follow the 
ether, as the night follows the day. 

Was the plaintiff in a position to specify and express an opinion 
on the doctor’s negligence? 

The little girl was dead and her parents were not even there 
when the tragedy happened. Even if the child were alive and even 
if the parents saw what had happened, they could not express any 
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opinion on the witness stand as to whether the doctor’s conduct 
failed to measure up to the standards of his profession and whether 
it constituted negligence. Why then should the plaintiff be obliged 
to do so through specifications? 

Little Marie is now with the angels in heaven. Perhaps we need 
her prayers for guidance and common sense on this subject. 


APPENDIX 


RULES OF THE DEPARTMENT OF PUBLIC HEALTH UNDER 
ENABLING STATUTE 


“TI. MEDICAL RECORDS AND REPORTS 
A. Facilities: 


1. A medical record room with satisfactory, safe storage facili- 
ties shall be provided in all hospitals of fifty or more beds. Hospitals 
having less than fifty beds shall provide storage facilities approved 
by the Department. 


B. Organization: 


1. Accurate and complete medical records shall be maintained 
on all patients from the time of admission to the time of discharge. 
An accepted method shall be established within each hospital for 
recording data and all records shall comply with, and be a part of, 
the hospital records system. The International Statistical Classifi- 
cation of Disease, Injuries and Causes of Death shall be employed 
for the reporting of Deaths. No medical record shall be permanently 
filed until it is complete. 

2. The completion of a medical record shall be the responsi- 
bility of the attending physician. Orders for treatment and all 
reports shall be legibly entered into the medical record, either in 
ink or in type and signed by the physician submitting such orders 
or reports. The completed medical record including a signature 
of the attending physician shall be forwarded to the Record Room 
within a reasonable period following the patient’s discharge from 
the hospital. 

3. A trained medical record librarian or other responsible 
hospital employee shall be given the responsibility for the proper 
custody, supervision, filing and indexing of the completed medical 
records of all patients discharged from the hospital or sanatorium 
for the preparation of medical statistics and reports for recognized 
legitimate use and for maintaining an accurate and complete file 
of diagnoses. 

4. Medical records shall be made available for inspection to any 
authorized representative of the Department. 

5. Confidential information obtained from the medical records 
shall be furnished only on the written authority of the ‘patient, 
executor of his estate or his attending physician. Such authori- 
zation shall be kept on file with the patient’s record. 
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6. All previous records shall be made available for the use of 
the physician attending a re-admission. 


C. Content: 


1. The medical record shall include date of admission; identifi- 
cation data; chief complaint; history of present illness; past history ; 
family history; physical examination; provisional diagnosis; re- 
ports of special examinations or procedures, including consultation; 
clinical, laboratory and x-ray reports; complete surgical and dental 
record; medical, surgical and dental treatment; progress and nurs- 
ing notes; graphic bedside charts; final diagnosis; condition on 
discharge; date of discharge; autopsy report if any. 

2. Records of injury shall state the estimated period of disa- 
bility and disposition of case, in addition to all possible pertinent 
information as required for the medical record. 

3. All operative records shall include, in addition to the require- 
ments for medical records, the following: 


a) Record of pre-eperative physical examination and diag- 
nosis which shall be recorded prior to operation. 

b) Anesthesia record, including post-anesthetic condition, 
signed by the anesthetist. 


c) Complete description of operative procedures and findings 
including post-operative diagnosis, which shall be recorded 
and signed by the attending surgeon immediately following 
the operation. 

d) Report of pathological examinations on all tissues removed 
at operation.” 





CORRECTION NOTICE 


In the malpractice article beginning on page 27 of the May 1955 
issue of the Massachusetts Law Quarterly, the last paragraph 
therein appearing on page 39 and numbered (3) should be deleted. 
It was inserted inadvertently. 


MEYER H. GOLDMAN. 





NOTE ON MR. GOLDMAN’S ARTICLE 


We question Mr. Goldman’s suggestion in his current article that 
“substantive law” is involved in the question whether specifica- 
tions should, or should not, be required. We think it a matter of 
“adjective” law for the same reasons stated in regard to a some- 
what similar question in his earlier article in the “Quarterly” for 
May 1955 (see p. 40). 


F. W. G. 
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IS YOUR JUDGMENT VALID? 
by 
WILLIS A. NEAL 
Clerk of Courts, for Norfolk County 


Apparently, in this Commonwealth, docket entries and execution 
forms have such sanctity that lawyers do not think of questioning 
their accuracy or validity. Yet, it seems probable that about 90% 
of “judgments” entered on the dockets in contract cases on default 
are void. It is the widespread practice in the District and Superior 
Courts in such cases for the Clerk to assess damages, enter “judg- 
ment”, and issue execution without due regard for the limitation 
of their authority to “ministerial acts”. If in so doing the clerk 
exceeds his authority, the judgment would be void. It follows that 
the clerk, the plaintiff, the plaintiff’s attorney, and the sheriff 
might well be liable in damages caused by a levy on the improperly 
issued execution. 

The authority under which the clerk in such cases purports to 
act is contained in General Laws Chapter 231, Section 57 and 
General Laws Chapter 235, Section 5. Superior Court Rule 78 im- 
plements in the same words the latter statute which so far as 
pertinent reads, “In an action upon a promissory note or other 
contract where the amount due appears to be undisputed, the debt 
or damages may be ascertained and assessed by the clerk.” The 
construction of this section which seems to have been adopted is 
that if a defendant defaults it follows that he does not dispute any 
sum which may be alleged in the declaration to be due. The correct 
construction is the more natural one in which the words “where 
the amount due appears to be undisputed” refer to the word “con- 
tract” preceding them. In other words, if the amount due was 
“undisputed” (or liquidated; see notes to Superior Court Rules 1932, 
Rule 78) by the terms of the contract alleged, then the clerk may 
assess damages. Of course, if the first construction were the intent, 
the quoted words would have been unnecessary and it would have 
sufficed to say “upon a default”; but the grant of such power to 
clerks would have been an improper delegation of Judicial power. 
It is a ministerial act, certainly, to enter judgment for $500 on 
a declaration alleging a promise to pay $500. But when it is alleged 
that the contract was to pay $500, plus a reasonable attorney’s 
fee and the declaration claims $250 as a reasonable attorney’s fee, 
it would seem that the determination of the reasonable value of 
attorney’s services is a judicial act. The usual case is of a decla- 
ration on an account annexed for labor and materials. If it is 
alleged that the defendant agreed to pay at a fixed rate per hour 
for the services performed and at a fixed price for materials, or at 
a fixed price for the job, then there is nothing to be judicially 
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determined; but when the allegation is missing as to agreed prices, 
the plaintiff is asking for the reasonable value and that is for 
judicial determination whatever value may be claimed by the 
plaintiff. 

Our Supreme Judicial Court has not dealt with this problem, 
but the law is well settled in other jurisdictions as to where the 
line must be drawn between judicial and ministerial acts on this 
question. As was said in Lamphear v. Buckingham, 33 Conn. 237, 
“A default admits all the material facts well pleaded; and if a 
distinct definite entire cause of action is set forth which entitles the 
plaintiff to a sum certain without further inquiry, it admits the cause 
of action in full, as alleged. If, by the rules of law, further inquiry is 
to be had to ascertain the amount due, or the extent of the wrong 
done, and of the damage to be recovered, then it admits the cause 
of action, but not to the extent alleged, and subject to such in- 
quiry.” 

An extensive collection of the authorities is contained in Kimbel v. 
Osborne 156 P (2nd) 279, C. J. (Sec.) “Judgments”, and the Ameri- 
can Digest System “Judgments” Key 126 (1). The courts of Idaho, 
Wyoming, Montana, Florida, Iowa, Oregon, North Carolina, Utah, 
and South Carolina, at least, have also decided the question in like 
manner. Perhaps the best opinion, for our purposes, is that in 
Lanowehr v. Gillette, 174 California 654, 163 P 1-18, wherein a 
promissory note promised to pay “a reasonable attorney’s fee” for 
collection. Declaration alleged that $500 was a reasonable fee. 
Defendant defaulted. The clerk entered judgment including the 
$500. Sole question presented was as to the authority of the clerk 
as to the $500. The statute provided: “In an action arising upon 
contract for the recovery of money or damages only, if no answer 
has been filed, ** the clerk, upon application of the plaintiff, must 
enter the default of the defendant, and immediately thereafter 
enter judgment for the amount demanded in the prayer of the 
complaint. ** Another section provided that in other actions the 
plaintiff should apply to the court. 

In holding that this was not a case in which the clerk could enter 
up the judgment, the court construed the language (much broader 
than ours) to restrict the clerk to the “purely ministerial act”; that 
is, to instances in which the contract, by its terms set forth in the 
declaration, must call for payment of a fixed and definite sum. 

“Hence it must appear from the contracts sued on, either from 
its terms, as set forth in the complaint, or from the allegations in 
the latter respecting it, that a definite or liquidated sum of money 
is to be paid as damages.” ** “An action like this, in as far as it 
involves a recovery of reasonable attorney’s fees under the terms 
of a note providing therefore in case of suit, is no different from 
an action brought for the recovery of the reasonable value of goods, 
wares and merchandise sold and delivered to defendant and alleged 
to be reasonably worth the sum charged, or an action for services 
rendered to defendant which are alleged to be reasonably worth a 
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certain sum. It is settled in those cases that, as the contract sued 
on is not certain or definite as to the amount for which defendant 
is liable, although the complaint alleges a fixed sum as the reason- 
able value, a default does not admit the liability to the extent 
charged, but simply a liability to some extent and the amount of 
the recovery is to be determined by the court to which application 
must be made therefor, and, respecting which the clerk has no right 
to make entry of judgment.” 

I am cognizant that the plaintiff to have to apply to the 
court for assessment of damages after a default may appear 
a nuisance to the bar and the court and this may account for 
reluctance to face the issue; but the present practice in some 
courts seems to me clearly to lack due process. If a reader can 
suggest a solution to facilitate justice, I should like to hear of it. 
Possibly, by legislation the burden can be placed on the defendant 
to come in and claim a hearing on damages within a certain time 
after default, and his failure to do so be deemed a confession of 
judgment for whatever sums are claimed in the declaration. In 
the meantime, declarations should be drawn, in services and ma- 
terials cases to show, if true, that the claim was “agreed upon as to 
amount by the parties, or fixed by operation of law, or under the 
correct applicable principles or law made certain in amount by 
mathematical calculations.” Cochrane v. Forbes, 267 Mass. 417. 





NOTE ON MR. NEAL’S ARTICLE 

Mr. Neal raises an important, practical question for lawyers and their 

clients, for judges and clerks, and says 
“If a reader can suggest a solution to facilitate justice, I should like to 
hear of it.” 

What is the answer? We do not profess to know. We pass the question 
on to our readers for the solution under Massachusetts decisions, statutes, 
and rules of court, as the bar would seem to need a solution in practice. It 
should be carefully studied before we resort to possibly unnecessary statutory 
action. If clarification is needed, a rule of court would seem the most appro- 
priate method for the future guidance of the courts, the clerks and the bar. 

In Judge Colby’s book on Massachusetts Practice in 1848 (p. 226) it appears 
that, “In our practice, in the great majority of cases, the plaintiff’s counsel 
assesses his own damages, without the intervention of Court or jury. Where 
the damages are not a matter of more computation or are unliquidated, they 
should be assessed under the direction of the Court, as required by the rule. 
It is not necessary that it should appear of record, by whom the assessment was 
made; and, unless the contrary appear, it will be presumed to have been made 
by the Court, Jarvis v. Blanchard, 6M. R. 4. 

“It would seem, that the defendant has a right to appear, after default and 
before judgment is entered, and be heard upon the subject of damages. After 
final judgment, his only remedy for an erroneous assessment would be a writ 
of error or review.” 

Read Com. v. Weiher, 3 Met. 445, at p. 448. Does it affect the 
question ? F. W. G. 
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THE LAND TRUST AS A METHOD OF FINANCE 
IN MASSACHUSETTS 


by 
JOSEPH A. NOVAK of Springfield 


INTRODUCTION 


Of the many devices in use today for the financing of real estate 
operations, especially the improvement of real estate, the land trust,} 
where employed, has proved to be one of the most successful. It is 
generally used in those situations where several investors for one 
project are sought, and it has become very popular in recent times in 
Illinois and Ohio.2 Yet, in Massachusetts, where the use of the 
trust device for handling real estate and other types of business 
first took root and led to the designation of business trusts in gen- 
eral as ““Massachusetts Trusts’? it has not flourished. The reason 
for this is probably due mostly to the fact that people are still rela- 
tively unfamiliar with its use as compared with forms such as the 
mortgage and real estate corporation.” It is my belief that, if the 
legal facts about the land trust as a method of finance under Massa- 
chusetts law were better known, its popularity would increase, to 
the mutual benefit of promoters of real estate improvement and the 
investing public. 


The present exposition is divided into three parts. The first 
briefly discusses the land trust and other alternative methods of 
finance; the second deals with the relative merits of each; and the 
third discusses how the land trust should be set up so as to ac- 
complish the objectives set forth in Part II. 


1The term “land trust’ as used in this article means, that kind of real estate trust 
which is used as a financing device in lieu of a mortgage arrangement or real estate 
corporation, and an example of which will be set forth in some detail a little further on. 
The term “real estate trust’ as used herein means, any trust with participating shares or 
beneficial ownership which deals in real estate, including the land trust. The term 
“business trust’? means, any trust with participating shares of beneficial ownership, in- 
cluding the real estate trust. 

2See 2 Bogert, Trusts and Trustees sec. 250 (1953); Note, 52 Harv. L. Rev. 1149 
(1939). 

3Real estate trusts grew popular in Massachusetts in the latter part of the nineteenth 
century, when the law prohibited a corporation from dealing in and developing real 
estate. See Comment, 37 Yale L.J. 1103, 1105 (1928). (Corporations can now be formed 
in Massachusetts to deal in real estate so long as the articles of incorporation state the 
term of duration -. = corporation, which is not to exceed fifty years. Mass. Ann. Laws 
ce. 156, sec. 7 (195 

4The office of a Connhetiateene of Corpor:tions and Taxation of Massachusetts esti- 
mates that of the nine hundred odd Massachusetts business trusts which have filed 
papers under chapter 182 of Massachusetts General Laws, two-thirds are real estate 
trusts. There are no readily available figures, however, on the number of these real 
estate trusts which are land trusts, and it is my guess, after speaking with several 
Massachusetts lawyers and a large trust company, that the number is not high. The 
general consensus seemed to be that land trusts are not widespread in this state. 


5See Loewenberg, Business Organizations in The Lawyer Lectures 99 at 118 (1951). 
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I. 


A typical transaction, employing the land trust, is as follows: 
P, a promoter, owning unimproved land, wishes to put up an office 
building on the land. P conveys his fee simple absolute by deed to 
a trustee, which executes a declaration that it holds the land in 
trust for all holders of beneficial ownership certificates to be issued. 
P takes back certificates of beneficial ownership, which he sells. 
With the proceeds, he puts up the building. The declaration of 
trust is accompanied by the execution of a long term lease (often 
ninety-nine years) to P, renewable forever, with a perpetual option 
in P to repurchase. P covenants in the lease to improve the land, 
to pay a fixed rental to the trustee, and to pay all expenses con- 
nected with the property, such as taxes, insurance, and repairs. 
In case of default in rental payments, the trustee may cancel the 
lease and enter the property as absolute owner. The trustee, upon 
such default, has discretion to re-lease the property or to sell it and 
turn the proceeds over to the beneficiaries. In any event, upon 
the termination of the lease, the trustee is directed to sell the prop- 
erty (unless, of course, it has been re-purchased by P) and distribute 
the proceeds to the beneficiaries. The certificates of beneficial 
ownership are subject to redemption at all times at an amount in 
excess of their par value. From the rentals received from P, the 
trustee is under a duty to pay out to the certificate holders the 
entire amount, less trustee’s commissions, except that which is held 
back as a fund for contingencies. Usually, P. cannot raise enough 
capital through use of the trust device alone, and so issues first 
leasehold mortgage trust bonds, whereby he pledges his interest 
in the lease as security for payment of principal and interest of 
the bonds.® 

Notice that this device is a variation of the presently popular 
sale and lease-back technique. If one investor, rather than several, 
were desired and could be found, a straight sale and lease-back 
would be employed rather than the land trust; but where several 
investors are sought, the land trust is the method whereby the 
benefits of sale and lease-back financing can be obtained. 

As an alternative to the land trust arrangement, P might 
execute a trust deed in the nature of a mortgage, whereby a mort- 
gage is executed to a trustee as security for bonds issued by P 
to numerous investors.’ Or, P might organize a corporation,® and 
convey the land outright to it, taking back a majority of the com- 
mon voting stock. The corporation might then issue for sale com- 
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6For other expositions of the land trust arrangement, see: 2 Bogert, Trusts and 
Trustees sec. i 3 (1953); North, Van Buren, Smith, Real Estate Financing 126 (1928); 
Note, 52 Harv. L. Rev. 1149 (1939). 

7For a general picture of the sale and lease-back as a financing device, see Cary, 
Corporate Financing Through The Sale And Lease-Back Of Property: Business, Taz, 
and Policy Considerations, 62 Harv. L. Rev. 1 (1948). 

8See MacChesney, Real Estate Law 282 (1927); North, Van Buren, Smith, Real 
Estate Financing 85 (1928); 5 Tiffany, Real Property sec. 1400 (3rd ed. 1939). 

9See North, Van Buren, Smith, Real Estate Financing 150 (1928). 
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mon stock, preferred stock, and bonds secured by a mortgage on 
the real property similar to the trust deed in the nature of a mort- 
gage suggested above. 


II. WHy USE THE LAND TRUST? 


The attractiveness as an investment of participating shares in 
a land trust will, in large part, determine the success of its use as 
a financing scheme. For this reason, the land trust as compared 
with the other financing methods mentioned, must be scrutinized 
from the eyes of prospective investors, as well as from the eyes of 
the promoter. To the extent that it offers substantial advantages 
to investors, the promoter will be able to obtain his capital more 
easily and cheaper, too. 


A. Land Trust vs. Real Estate Corporation 


The real estate corporation is a popular means of raising funds 
through several investors, and justly so. Certain of its characteris- 
tics, such as limited liability of shareholders, continuity uninter- 
rupted by the death of shareholders, centralized management, and 
ease of transfer of shares are certainly highly desirable. But this, 
however, does not give the entire picture, for although there are 
these advantageous features, there is the glaring disadvantage of 
the treatment accorded corporations tax-wise, both by the Federal 
Government and the Commonwealth of Massachusetts. It is pri- 
marily because of this tax picture that the land trust appears to be 
a more prudent financing device. 

The advantages enumerated above accruing from the corporate 
set-up, such as limited liability of shareholders, are achieved 
through use of the land trust, and, through proper drafting, it is 
treated as a strict trust rather than as a corporation for federal 
income tax purposes. This, of course, provides substantial savings 
in most cases, for a corporation is in effect subjected to a double 
tax, one to it directly on its taxable income,!® and the second to its 
shareholders to the extent of dividends received.1! Moreover, when 
a corporation liquidates, amounts received by its shareholders are 
treated as in full payment in exchange for the stock with the 
attendant taxing of recognized gains,!2 whereas such is not the 
case upon liquidation of a trust.1% 

Perhaps nowhere is the advantage of the land trust over the real 
estate corporation more clearly apparent than under the Massachu- 
setts tax laws. Business trusts deriving rental income from real 
estate are exempted from the payment of the Massachusetts income 





10Int. Rev. Code of 1954, sec. 11. 

1lInt. Rev. Code of 1954, secs. 301, 316. 

12Int. Rev. Code of 1954, sec. 331. 

13This writer believes that such is not the case upon the liquidation of a trust because 
there is no “sale or exchange’, but merely the consummation of a transaction previously 
entered into. See Sherman v. Commissioner, 146 F.2d 219, 227 (6th Cir. 1944), where 
the problem is alluded to. The paucity of material on the tax treatment of this aspect 
of a liquidating trust is surprising. 
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tax on such income,!* the theory being that since real estate is 
subject to direct property taxation it should not have an added 
tax burden imposed upon it.!° And the beneficiaries of such a trust 
are not taxed on dividends received by them so long as the trust 
has made an election to pay the tax for them.!® Thus, where a busi- 
ness trust derives all of its income from rentals—as does the land 
trust—and it has made an election to pay the income tax of its 
beneficiaries on dividends received from it, no income tax at all 
is owing to the Commonwealth either from the trust or from the 
beneficiaries. 

Corporations (including real estate corporations), on the other 
hand, are subject to an excise tax which consists of a tax of 54% 
on “net income” and a tax of Five Dollars per thousand on the 
“corporate excess” plus 23% surtax (the 23% rate being applied 
to the amount of the tax determined by the application of the 
first two rates).17 Moreover, shareholders, and bondholders not 
secured by a mortgage on real estate located in the Commonwealth, 
are taxed at 6%18 (plus the 23% surtax) on their dividends and 
interest respectively, with no accompanying diminution in the 
corporation's excise tax. The excise tax on corporations cannot be 
applied to associations, partnerships, and trusts, without an amend- 
ment to the Massachusetts Constitution.!® 

In general, the treatment accorded shareholders of Massachusetts 
real estate corporations and real estate trusts as to other Massa- 
chusetts taxes is about the same. Resident decedents are subject on 
death to the Massachusetts succession tax on their securities, 
whereas non-resident decedents are not.2° The former stock trans- 
fer tax which applied to shares of corporations and trusts alike 
has been repealed.2!_ As for local personal property taxes (which 
may exist in certain localities in the state), the general rule is 
that securities held by Massachusetts residents are taxable.?? 
Exempt, however, are shares of stock in corporations,?3 real estate 
mortgage bonds, and shares in Massachusetts business trusts 


14Mass. Ann. Laws, C.62, sec. 22 (Supp. 1954). 

15DeBlois v. Commissioner, 276 Mass. 437, 177 N.E. 566 (1931). 

16Mass. Ann. Laws, C. 62, sec. 1 (c) (d) (e) (1953). 

17Mass. Ann. Laws, C. 63, sec. 32 (1953) imposes a tax of 24%% on net income and 
the tax on the corporate excess. Mass. Acts 1953, C. 246, sec. 1, increases the 24%% 
rate to 54%% for the calendar years 1954 and 1955, and adds a 20% surtax for the 
ealendar years 1954 and 1955. The remaining 3% surtax is provided for under Mass. 
Acts 1941, C. 729, sec. 9. 

18Mass. Ann. Laws, C. 62, sec. 1 (Supp. 1954, 1953). 

19Opinion of the Justices, 266 Mass. 590, 165 N.E. 904 (1929). 

20Mass. Ann. Laws c. 65, sec. 1 (1953). 

21Mass. Acts 1954, c. 353, sec. 1. 

22Mass. Ann. Laws c. 59, sec. 2 (Supp. 1954). 

23Mass. Ann. Laws c. 59, sec. 5 (1953), exempting from the tax property subject to 
the income tax under chapter 62 ‘ 

24Mass. Ann. Laws c. 59, sec. 4 (1953), as construed in Knight v. Boston, 159 Mass. 
551, 35 N.E. 86 (1893), holding that a statutory provision excluding from debts taxable 
as personal property “any loan on mortgage of real estate, taxable as real estate” in- 
cludes bonds secured by a mortgage of real estate. 
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which are taxable under chapter 62.25 Thus, resident shareholders 
in a Massachusetts land trust, being exempt from income taxation 
on their shares under chapter 62 where the trustee has filed an 
election, are not exempt from this tax. 

It is possible, however, to set up the land trust in such a manner 
that its shares are considered as realty? and are not subject to 
any personal property tax.27 This would not thrust the burden of 
the real property tax on the shareholders, for under the terms of 
the long term lease the lessee has assumed this burden, and with- 
out any such provision the trustee would be liable.2® In the long 
run, however, it is more advantageous for the shares of beneficial 
ownership in the land trust to be treated as personalty, for if they 
are treated as realty, their ease of transferability is immeasurably 
cut down. If treated as realty, a transfer of shares in order to be 
valid would have to meet the technical requirements of real estate 
transfers. Moreover, the husband of a transferor would be obliged 
to sign a waiver of his curtesy rights, for in Massachusetts a 
husband’s curtesy attaches to his wife’s equitable fee simple 
interests.2® And, where a non-resident shareholder died, ancillary 
administration in Massachusetts would have to be taken out.39 Thus, 
where personal property taxes are not of too great importance, the 
trust should be drawn so that its shares are treated as personalty. 

An important consideration from the point of view of the promoter 
which makes the land trust more attractive than the real estate 
corporation is the fact that it is a more permanent financing device. 
A Massachusetts real estate corporation cannot be of a longer 
duration than fifty years,*! whereas it appears that the possible 
duration of a land trust is limitless. Some land trusts are in fact 
limited to the period of the rule against perpetuities—living in 
being plus twenty-one years—but under Massachusetts law there 
appears to be no such required limitation.3? 

In the area of regulation, domestic corporations and business 
trusts are treated about the same. Both must file organization 
papers with the Massachusetts Commissioner of Corporations and 
Taxation upon organization and pay a license fee of fifty dollars 


25See footnote 23, supra. 
26To be discussed in Part III. 


27The precise reason for the great popularity of land trusts in Ohio in recent times 
has been because of the steep Ohio personal property taxes and the fact that the shares 
are treated by the Ohio courts as realty. See Note, 52 Harv. L. Rev. 1149, 1150 (1939). 
Another advantage in Massachusetts of having the shares considered as realty is that they 
are a legal investment for domestic life insurance companies under Mass. Ann. Laws 
ce. 175, sec. 66B (Supp. 1954), which authorizes investment in “any real property or 
any interest therein.” 

28Miner v. Pingree, 110 Mass. 47 (1872). 

29Richardson v. Stodder, 100 Mass. 528 (1868). 


30Mass. Ann. Laws c. 199, sec. 1 (1953). If the foreign executor or administrator 
desired to sell the certificates, he would be required under Mass. Ann. Laws c. 202, 
sec. 32 (1953) to file an authenticated copy of the record of his appointment and a bond 
in the probate court of the county where the real estate is located. 

81Mass. Ann. Laws c. 156, sec. 7 (1953). 


82The Massachusetts authority on this point is discussed in Part III. 
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(or possibly more in the case of corporations).** Both must sub- 
mit an annual report of condition to the Commissioner.*+ As for 
the regulation of dealings in securities, it appears that the securi- 
ties of both are subject to the Massachusetts “Blue Sky Law’’ 
and federal securities regulation laws.*® 

The advantages of the real estate corporation over the land trust 
are few. One has already been alluded to; namely the transfera- 
bility of shares if the shares of the land trust are considered as 
real property. Another, surfacewise, is that a trustee is personally 
liable on contracts and negotiable instruments of the trust and for 
torts committed on the premises for which an owner is generally 
held liable, whereas such liabilities of a corporation are limited 
to the amount of existing corporate assets. The answer, however, 
is that a trustee can absolve himself from personal contract lia- 
bility by indicating in every contract,®* or negotiable instrument*® 
that he signs in a representative capacity only.2® As for his tort 
liability, this can and should be taken care of by insurance. In the 
land trust arrangement, the lessee generally assumes the obligation 
to pay for insurance on the premises, which would include this 
liability insurance. Thus, it seems fairly clear that the net advan- 
tages of the land trust over the real estate corporation are sub- 
stantial. 


B. Land Trust vs. Mortgage 

It is possible for the promoter to raise his capital by executing 
a trust deed in the nature of a mortgage, securing a bond issue, 
which can be sold to several investors. The question arises as to 
whether the land trust, which closely resembles the trust deed in 
the nature of a mortgage, is actually more advantageous. 

In some respects the mortgage and land trust techniques are 
treated exactly alike in the eyes of the law. Especially is this true 
in the area of taxation. Under the Internal Revenue Code a mort- 


383Mass. Ann. Laws c. 156, secs. 11, 53 (1953), (provisions re: corporations). 

Mass. Ann. Laws c. 182, sec. 2 (1953), (provision re: business trusts). 
34Mass. Ann. Laws c. 156, sec. 47 (1953), (provisions re: corporations). 
Mass. Acts 1954, c. 254, (provision re: business trusts). 

35Mass. Ann. Laws c. 110A, sec. 2 (1953). If the certificates of beneficial interest 
in the trust were considered to be real property, however, they would be exempt from 
the operation of this chapter under section 4, which exempts securities that are a legal 
investment for savings banks and insurance companies. As was seen in footnote 27, 
such certificates, if considered to be real property, would be a legal investment for 
domestic life insurance companies. 

3648 Stat. 74 (1933), 15 U.S.C. sec. 77 b(1) (1952). 48 Stat. 881, 883 (1934), 15 
U.S.C. sec. 78 c(9) (10) (1952). 49 Stat. 838, 839 (1935), 15 U.S.C. sec. 79 b(9) 
(16) (1952). SEC v. Jones, 12 F. Supp. 210, 212 (S.D.N.Y. 1935), rev'd. on other 
grounds, 298 U.S. 1 (1936). 

37Shoe and Leather National Bank v. Dix, 123 Mass. 148, 25 Am. Rep. 49 (1877). 

38Adams v. Swig, 234 Mass. 584, 125 N.E. 857 (1920). 

89Even without so signing, it is possible that the trustee will not be sued personally 
where the third person sues at law. At one time any action at law had to be brought 
against the trustee personally, Odd Fellows Hall Assoc. v. McAllister, 153 Mass. 292, 
26 N.E. 862 (1891), but Mass. Ann. Laws c. 182, sec. 6 (1953) now provides for an 
action at law against the trust as an entity with its property subject to attachment and 
execution in like manner as if it were a corporation. An action at law against the 
trustee is still possible, however, Larson v. Sylvester, 282 Mass. 352, 185 N.E. 44 
(1933), and the trustee would be entitled to reimbursement to the extent of the exist- 
ing assets of the trust estate (assuming he had acted properly). 
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gagor is allowed deductions for interest payments*® and for de- 
preciation of his building, depreciation being allowed at an accele- 
rated rate on buildings erected after 1954.41 The lessee under the 
land trust arrangement is treated in the same manner. The 
Supreme Court in Helvering v. Lazarus & Co.*? held such a land 
trust arrangement to be no more than a mortgage for federal in- 
come tax purposes (and thus allowed lessee annual depreciation 
deductions). The court there said at page 254: 

“the ‘rent’ stipulated in the concurrently executed ninety-nine 

year ‘lease’ back was intended as a promise to pay an agreed 

five per cent interest on the loan; and the ‘depreciation fund’ 

required by the ‘lease’ was intended as an amortization fund, 

designed to pay off the loan in forty-eight and one-half years.” 
In the land trust arrangement set forth in Part I no such amorti- 
zation fund is provided for, because the absence of such a provision 
allows the lessee greater freedom in the handling of his funds;* 
but it appears that the Lazarus case is still applicable, for in 
Commissioner v. H. F. Neighbors R. Co.,4+ where there was no 
amortization fund, the court arrived at the same result.45 The 
bondholders and the land trust certificate holders are treated 
the same under the Internal Revenue Code, both including in their 
gross income “interest” and “dividends” received by them respec- 
tively.46 Under the Massachusetts income tax law the bondholders 
are accorded the same favorable treatment as the land trust certifi- 
cate holders; no income tax need be paid on the interest earned.47 

Although the land trust is treated like a mortgage tax-wise, this 
is not the case in other areas of the law. In Massachusetts the 
conveyance of land to the trustee by the promoter with a long term 
leasehold and option to repurchase reserved would not be considered 
as a mortgage, for there is no positive undertaking on the part 
of the promoter to pay any amount to anyone. This absence of a 
definite obligation to pay back the money received leads to the 
treatment of the transaction as an outright sale with option to 
repurchase rather than a mortgage.*® Thus, the statutory provisions 
for foreclosure need not be followed, a factor which greatly en- 
hances the attractiveness of the land trust in the eyes of prospective 
investors. Moreover, this absence of a definite obligation on the 

40Int. Rev. Code of 1954, sec. 163. 

41Int. Rev. Code of 1954, sec. 167. 

42308 U.S. 252 (1939). 

43Actually, the presence of such an amortization provision in the lease—and of other 


provisions also—will turn, in large part, on what the promoter anticipates the invest- 
ment market will bear. 

4481 F.2d 173 (6th Cir. 1936). 

45In City Nat. Bk. v. Helvering, 98 F.2d 216 (D.C. Cir. 1938), a contrary result 
was reached, but only because of an erroneous application of Senior v. Braden, 295 U.S. 
422 (1935), which the Supreme Court specifically said in the Lazarus case, “can have 
no application here.” 


46Int. Rev. Code of 1954, sec. 61. On the taxation of trusts, see Int. Rev. Code of 
1954, secs. 641-668. 


47Mass. Ann. Laws c. 62, sec. 1(a) (1953). 
48Flagg v. Mann, 31 Mass. (14 Pick.) 467 (1833). 
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part of the lessee to repay makes the land trust attractive because 
of its permanency as a financing device. Also, the balance sheet 
position of the promoter is left unimpaired unlike mortgage finan- 
cing where assets and liabilities are increased, and this may give 
the promoter wider latitude in his future borrowing. These factors 
will in many cases greatly outweigh the loss to the promoter of 
his rights as a mortgagor in foreclosure.*9 


III. SETTING UP THE LAND TRUST 


All of the above mentioned advantages can be obtained if the 
land trust is set up properly. In order to insure the accomplish- 
ment of the desired objectives, extreme care must be exercised 
in drafting. The remaining portion of this article deals with those 
problems that are most apt to cause trouble, with Massachusetts 
and federal cases being alluded to as guides. 

In comparing the land trust to the corporation, it will be re- 
called that the two were said to possess certain common character- 
istics. One of these was limited liability of shareholders. But 
this feature exists in Massachusetts only if the shareholders of 
the trust are not given too much power. If they possess the power 
to remove trustees, terminate the trust, and to amend the trust, 
the trust is treated as a partnership, and the shareholders are 
personally liable for trust debts.*° A clause in such a trust attempt- 
ing to exempt the shareholders from personal liability will not 
be honored where a creditor of the trust has no knowledge of 
such a provision at the time credit is extended.®! The liability of 
shareholders to creditors can be effectively limited by a clause to 
this effect in each contract entered into by the trustee, but this 
leaves room for a possible slip-up. 

Thus, it is important that the trust be drafted in such a manner 
that it is not considered to be a partnership. The leading case 
holding a business trust not to be a partnership is Williams v. 
Milton,5? where the trustees, with the consent of three-fourths of 
the beneficiaries, were given the power to alter, amend, or terminate 
the trust instrument.®* The court stressed the fact that the bene- 


49See footnote 7, supra. 

50First National Bank, N. Bedford v. Chartier, 305 Mass. 316, 25 N.E. 2nd 733 
(1940); Horgan v. Morgan, 233 Mass. 381, 124 N.E. 32 (1919). The trust is not 
treated as a partnership for all purposes, however. For example, a minority of the 
shareholders cannot successfully kaa the trust. State Street Trust Co. v. Hall, 311 
Mass. 299, 41 N.E. 2nd 30 (1 

51Neville v. Gifford, 242 Pg 136. 136 N.E. 160 (1922). But where the creditor 
does have such knowledge, the shareholders are not personally liable, on the theory that 
a principal is not liable for acts done in excess of his agent’s authority where the third 
person knew that the agent's authcrity was being exceeded. McCarthy v. Parker, 243 
Mass. 465, 138 N.E. 8 (1923). Query whether the requisite knowledge would be im- 
puted to creditors through the proper public filing of the declaration of trust. See 
Downey Co. v. Whistler, 284 Mass. 461, 188 N.E. 243 (1933). 

52215 Mass. 1, 102 N.E. 355 (1913). 

53The trust instrument reads in pertinent part: 

“Twentieth. The Trustees may, with the consent of three-fourths in interest of 
the cestuis que trustent, alter or add to this Declaration, or terminate this Trust, 
and if it seems to them judicious so to do, they may, with like consent, convey the 
Trust Fund to new or other Trustees, or to a corporation...” 215 Mass. 1 at 

page 4. 
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ficiaries could only consent rather than formally initiate action, 
and that there was no provision for calling them together for any 
meeting. It has since been held that annual meetings to elect 
trustees and vote upon issuance of shares will not turn the trust 
into a partnership.5¢ Moreover, the shareholders may safely be 
given the power to remove the trustees so long as they are not 
also given the power to alter or terminate the trust.5> This, then, 
is where the line is drawn in creating a Massachusetts trust 
possessing certain favorable attributes of a corporation which a 
partnership does not possess. 

One of the greatest disadvantages of the corporation, its federal 
income tax treatment, need not attach to the land trust, however, 
if sufficient pains are taken in drafting the declaration of trust. 
Under the Internal Revenue Code a corporation is defined to in- 
clude “associations”,®® and thus it must be determined when a 
land trust is considered to be a strict trust, and when an “associa- 
tion” within the meaning of the Code. The regulations and cases 
under the Internal Revenue Code of 1939 serve as guides in making 
this determination.*? 

U. S. Treasury Regulation 118, sec. 39.3797-3, delimiting a strict 
trust from an “association”, has in large part been taken from the 
case law, and a brief examination at this point of the leading cases 
would be more fruitful than merely quoting the language of the 
regulations. The first important case in point of time was Crocker 
v. Malley,®® which set forth as the critical test of an “association” 
or strict trust whether the shareholders or the trustees had control. 
This “control” concept was overthrown, however, in Hecht v. 
Malley,®® which adopted the “operations” test. Under it, a distinc- 
tion is drawn between a trust which carries on a business and a 
trust which merely holds property for the collection and distribution 
of the income from the property. The former is considered an 
“association”; the latter, a strict trust.°° Morrissey v. Commis- 
sioner®! has gone on to amplify this doctrine of the Hecht case. 
Under this decision, if the declaration of trust evidences a business 


54Commissioner v. Springfield, 321 Mass. 31, 39, 71 N.E. 2d 593 (1947). 
55Priestly v. Treasurer & Receiver General, 230 Mass. 452, 120 N.E. 100 (1918). 
56Int. Rev. Code of 1954, sec. 7701 (3). 


57By T.D. 6091, 1954 Int. Rev. Bull. No. 35, at 13, the regulations under the 
Internal Revenue Code of 1939 are to apply under the 1954 Code until new regulations 
are promulgated, so long as not inconsistent with the provisions of the 1954 Code. Since 
section 7701 (3) of the 1954 Code is identical with section 3797 of the 1939 Code, the 
regulations under section 3797 are pertinent (and most likely will remain unchanged 
when re-promulgated) as are the cases under section 3797. 

58249 U.S. 223 (1919). 

59265 U.S. 144 (1924). 


60Since corporate resemblance has been the admitted key factor in the cases for 
determination of whether a trust is to be treated as a corporation, the Hecht case has 
been criticized as setting forth a less relevant standard than the Crocker case. See 
Rottschaefer, Massachusetts Trust Under Federal Tax Law, 25 Col. L. Rev. 305, 314 
(1925). The test promulgated by the Hecht case (as modified by Morrissey v. Com- 
missioner, 296 U.S. 344 (1935)), however, has become firmly established. See Kennedy, 
Federal Income Taxation of Trusts and Estates, sec. 4.01 (1948). 

61296 U.S. 344 (1935). 
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purpose (i.e. a purpose to produce income or profit for the benefit 
of certificate holders), it is considered as an “association” regard- 
less of the actual activities carried on. Thus, the drafting of the 
trust instrument becomes of the utmost importance. In regard to 
the land trust, the powers given the trustee must be so restricted 
that it is perfectly clear that the trust is set up to provide the 
promoter with a method of finance and the certificate holders with 
a method of investment, yet without stripping the trustee of all 
power. As has been said by one commentator: 
“Proper draftsmanship must evidence the non-business purpose 
and yet provide sufficient incidental powers to be effective. When 
so drawn, the trust may show investment, donative, liquidating, 
or other non-business purpose and avoid the association label.’’? 
The cases following Morrissey throw light on exactly how the 
instrument must be drafted. In Cleveland Trust Co. v. Commis- 
sioner® a typical land trust was set up in lieu of a mortgage in 
order to raise funds. The trustee was to collect the rents under 
the long term lease and pay them over to the beneficiaries. It was 
also given the following incidental powers: It could borrow funds 
to meet temporary exigencies, and where the lease terminated by 
the lessee’s default, it had full authority to dispose of the premises 
as it judged to be in the best interests of the beneficiary. The trust 
was held not to be an “association”, the court declaring that: 
“The mere receipt of income from leased property and its distri- 
bution to cestuis que trustents amounts to no more than receiving 
the ordinary fruits that arise from the ownership of property 
and does not constitute doing business.” 
This case has been followed in several subsequent decisions.® 
There are cases, however, holding land trusts not too dissimilar 
from that in the Cleveland Trust case as evidencing the fulfillment 
of a business purpose. Thus, great care must be exercised not to 


62Taubman, The Land Trust Taxable as Association, 8 Tax L. Rev. 103, 113 (1952). 
See also, Smith, Associations Classified as Corporations Under The Internal Revenue 
Code, 34 Col. L. Rev. 461 (1946). 

63115 F.2d 481 (6th Cir. 1940), cert. denied 312 U.S. 704 (1940). 

64In Sears v. Hassett, 45 F. Supp. 772 (D.C. Mass. 1942), the trust was very similar 
to the Cleveland Trust trust. Wyzanski, J. there said, “In my opinion, the case for the 
taxpayers is so plain that discussion is unnecessary and would be ostentatious.”” Wyman 
Building Trust, 45 B.T.A. 155 (1941) held a land trust, not an “association,’’ and 
emphasized the fact that such business duties as the payment of taxes and repairs were 
attached to the lessee rather than the trustee. See also, Pieroni Building Trust, 45 B.T.A. 
157 (1941). As a sequel to the Cleveland Trust litigation itself, an interesting item 
appears in Taubman, The Land Trust Taxable as Association, 8 Tax L. Rev. 103, 114 
(1952): 

“By letter, dated July 10, 1952, the Cleveland Trust Company informed this 
writer that it has acted as trustee for more than 50 land trust issues, many of 
which had been terminated by exercise of the option to purchase by the lessee or 
liquidated by sale by the trustee after default by the lessee. The latter states: 
‘In a number of instances, the Bureau of Internal Revenue has attempted, at the 
time of the sale of the respective property, to claim that the trust was in fact, an 

association, taxable as a corporation, but in all such instances we have been able to 
maintain the position that the arrangement was a pure trust in connection with 
which investors were lending money with real estate as security, in the\form of a 
99 year lease under which rentals were to be paid. We maintain that when the 
trust instrument is properly drafted, the trust cannot properly be considered an 
association taxable as a corporation. In all of our experience we have never been 
required to pay such corporate taxes.’ ”’ 
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include too many incidental powers in the declaration of trust. In 
Title Insurance & Trust Co. v. Commissioner® a fee simple was 
transferred to the trustee with authority to make a ninety-eight 
year lease to the Sun Realty Co. or to make any other lease. A 
business purpose was found. In Sherman v. Commissioner®® the 
trustee’s authority included the giving of “such attention to the 
proper management of the trust estate as may be necessary”, keep- 
ing the premises in repair unless leases required lessees to do so, 
and rendering complete reports annually to certificate holders. Here 
too a business purpose was found.® 

In addition to making clear that the trust is set up for a non- 
business purpose, the trust should resemble a corporation as little 
as possible. The absence of certain features similar to those of a. 
corporation is not conclusive,® but the presence of these features 
may supply an added reason for considering the trust an “associa- 
tion”’.®® Thus, a provision for an annual meeting of certificate 
holders to vote on new trustees might well be damaging (although 
it is not so broad a power as to affect their limited liability). A 
certain stinginess in the handing out of powers appears to be the 
key to success on the federal income tax front. 

Another drafting concern involves the creation of the land trust 
in such a way that the certificates of beneficial ownership will be 
treated as personal rather than as real property, in order to avoid 
the complexities involved in handling real property. In Massachu- 
setts the nature of the beneficiary’s interest in a trust is determined 
by the nature of the trust property. If the trust property is personal, 
the interest of the beneficiaries is personal ;7° and if real, the interest 
of the beneficiaries is real.71 This would seem to indicate conclusively 
in the case of the land trust that the holders of certificates of 
beneficial interest have interests in real property, but the Massa- 
chusetts courts have brought into play in this area the doctrine of 
equitable conversion. If trust property consists of both realty and 
personalty, and if upon termination of the trust the trustee has 
a duty to convert the realty into personalty and distribute the 
proceeds to the beneficiaries, the trustee will be considered as 
holding one fund of personal property, and the beneficiaries’ inter- 
ests will be considered as personal property from the time of the 
establishment of this fund.?72 This doctrine is based on the well 


65100 F.2d 482 (9th Cir. 1938). 
66146 F.2d 219 (6th Cir. 1944). 


67See also, Main-Hammond Land Trust v. Commissioner, 200 F.2d 308 (6th Cir. 
1952), following the Sherman case. 


68Nee v. Main Street Bank, 174 F.2d 425 (8th Cir. 1949) cert. denied, 338 U.S. 
823 (1949). (Absence of limited liability of shareholders does not mean that the trust 
is not to be taxed as a corporation.) See also, 7A Mertens, Law of Federal Income 
Taxation, sec. 43.14 (1943). 


69Sherman v. Commissioner, 146 F.2d 219 (6th Cir. 1944). 
70Sweet v. Dutton, 109 Mass. 589, 12 Am. Rep. 744 (1872). 
71Baker v. Commissioner, 253 Mass. 130, 148 N.E. 593 (1925). 


72Priestly v. Treasurer & Receiver General, 230 Mass. 452, 120 N.E. 100 (1918); 
Dana v. Treasurer & Receiver General, 227 Mass. 562, 116 N.E. 941 (1917). 
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known maxim, “Equity treats as done what ought to be done”. It 
applies not only where real and personal property are transferred 
originally by the settlor to the trustee, but also where real property 
only is transferred to the trustee and the trustee is under a duty 
to retain some of the income from the property for a sinking fund 
and actually does so.73 In Baker v. Commissioner™ the doctrine of 
equitable conversion was held not to apply at the time of the 
creation of the trust, but only at the time of the mandatory con- 
version of the real estate into personalty, because there was no 
evidence that the trustee had actually created the sinking fund 
provided for in the declaration of trust.75 The trust instrument in 
the Baker case contained a clause declaring that the beneficiaries 
_ had no rights in the land and that their shares of ownership were 
to be considered as personalty, but the court paid little attention 
to this. 

It has been argued that the business trust is so similar to a 
corporation that its shares should be treated as personalty as are 
shares of corporate stock.7* Even in occasional Massachusetts 
cases, shares in a business trust have been likened to shares in a 
corporation.77 But the Massachusetts Supreme Judicial Court has 
not wavered from its original position that the nature of a bene- 
ficiary’s interest is determined by the nature of the trust property 

On the basis of the foregoing, the land trust must make pro- 
vision for the creation of a fund out of profits. Moreover, such 
fund must be brought into existence at the earliest possible date. 
In the land trust arrangement set forth in Part I a fund for contin- 
gencies was provided, for the dual purpose of taking care of certain 
contingencies that might arise (e.g. the need to pay insurance 
premiums where the lessee temporarily defaults in such payments, 
or attorneys’ fees where some legal matter arises in regard to the 
trust) and invoking the doctrine of equitable conversion. This 
provision should have no effect on the federal income tax picture. 
The creation of a fund out of income by the trustee for any purpose 
incidental to the main non-business purpose of the trust is standard 


73Dana v. Treasurer & Receiver General, footnote 72 supra. 
74See footnote 71, supra. 
75The court said at 136: 

“For aught that appears, the only personal property ever coming to the hands 
of the trustees was received from the real estate and all may have been divided 
periodically among the certificate holders. In the absence of anything showing 
the contrary, that would be the natural inference. It cannot be presumed that there 
are accumulations of personal property in the hands of the trustee.” 

76Fead and Green, Massachusetts Trusts and Succession Taxes, 27 Mich. L. Rev. 869, 
888 (1929). 

77For example, in Goodhue v. State Street Trust Co., 267 Mass. 28, 34, 165 N.E. 701 
(1929) the court said: 

“Transferable receipts, sometimes called certificates in a voluntary unincorporated 
association, are equitable choses in action bearing a close resemblance to certifi- 
cates of stock in a corporation in that, like stock certificates, they ‘are the basis of 
commercial transactions, large and small, and are frequently sold in open market 
as negotiable securities are’. It is important to note, however, that the court in 
this case, found the shares in the trust to be personalty, through operation of the 

doctrine of equitable conversion, citing, Dana, Priestly and Baker. 
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practice and does not cause the trust to be treated as an “associa- 
tion’’.78 

Finally, the problem of the allowable duration of the trust arises. 
Can the land trust be set up to last longer than lives in being plus 
twenty-one years, the period of the rule against perpetuities? The 
answer is yes since all interests vest immediately.7® And, it is gen- 
erally held that an option to repurchase in the lessee which may 
be exercised beyond the period of the rule is valid.8° 

But can the land trust be made indestructible for a period in 
excess of lives in being plus twenty-one years? Here too the short 
answer seems to be yes. Under the famous case of Claflin v. Claflin,®! 
a trust in Massachusetts is indestructible even if all of the bene- 
ficiaries call for termination, if such termination would be contrary 
to the purposes of the trust, and, since termination by the bene- 
ficiaries of the land trust would be inconsistent with its purpose 
in view of the lease arrangement, the land trust without a provision 
in regard to termination would be indestructible. Some states have 
put a limit of lives in being plus twenty-one years on this indestructi- 
bility,8? but in Massachusetts there appears to be no such limit.®* 
Nevertheless, some lawyers, being overly cautious, limit the duration 
of business trusts to the period of the rule against perpetuities.™” 
The most that would be lost, however, if it turned out that the trust 
was made indestructible for too long a period would be its indestruc- 
tibility, and in that case, consent of at least a majority of the 
certificate holders would probably be required in order to terminate.® 
Thus, it appears that the land trust can be safely set up without 
any termination date specified, and should be so set up in order to 
provide the promoter with a method of finance of as great a degree 
of permanence as possible. 


78Sears v. Hassett, 45 F. Supp. 772 (D.C. Mass. 1942) (Fund for meeting obligations 
of any mortgage placed on the property); Pieroni Building Trust, 45 B.T.A. 157 (1941) 
(Fund for paying expenses and meeting mortgage obligations). 

79In Howe v. Morse, 174 Mass. 491, 55 N.E. 213 (1899) no time limit was set for 
the termination of a business trust. (Three-fourths of the shareholders could terminate 
the trust at any time after five years from the date of its creation.) The trust was held 
not to violate the rule against perpetuities and to be valid. 

80Keogh v. Peck, 316 I11. 318, 147 N.E. 266 (1925). There is no Massachusetts 
holding on this point. In Eastman Marble Co. v. Vermont Marble Co., 236 Mass. 138, 
128 N.E. 177 (1920) an option to repurchase for twenty-five years was construed as 
prohibiting the sale of property by the optionor during that period and therefore, an 
unlawful restraint upon alienation and void. The reasoning of that case would not 
apply, however, to an opinion to repurchase incident to a lease. 

81149 Mass. 19, 20 N.E. 454 (1889). 

82See Kales, Future Interests sec. 658 (2nd ed. 1920). 

S3In Seaver v. Fitzgerald, 141 Mass. 401, 6 N.E. 73 (1886) the court said: 

“All that is required by the rule against perpetuities is, that the estate or interest 
shall vest within the prescribed period. The right of possession may be postponed 
longer.” 

In Winsor v. Mills, 157 Mass. 362, 32 N.E. 352 (1892), the court appeared to say 
that postponement of enjoyment for an unlimited time was bad, but what it really said 
was, that a restraint, unlimited in duration, upon the trustee’s alienation—the require- 
ment that the trustee not sell the oy erty without the consent of both beneficiaries—was 
contrary to public policy. Since the land trust contains no such restraint on alienation, 
it does not fall within the rule of Winsor v. Mills. 

84Winsor v. Mills, supra, footnote 95. 


85See State Street Trust Co. v. Hall, 311 Mass. 299, 41 N.E. 2d 30 (1942). 
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Summary 


The land trust as a method of finance in Massachusetts, while 
not widely employed at present, holds forth great promise where 
it is desired to turn to several investors. Its most common use 
is in connection with the improvement for commercial purposes 
of real estate. In the typical transaction, the promoter conveys 
unimproved land to a trustee in return for certificates of beneficial 
ownership which he sells to investors. With the funds so raised, 
the improvement is made. As part of the transaction, the promoter 
takes a long term lease on the property with options to renew and 
repurchase. To raise additional funds, he often issues first lease- 
hold mortgage trust bonds. 


The land trust appears to be superior to other currently employed 
financial devices for several reasons. It is more advantageous than 
the real estate corporation because it is not subject to double 
federal income taxation and is not subject to the Massachusetts 
corporate excise tax. Moreover, it is wholly exempt from the 
Massachusetts income tax. Also, its duration is not limited as 
is the duration of a real estate corporation. And, it incorporates 
most of the advantages of the corporation, such as limited liability 
of shareholders and ease of transferability of shares. The land 
trust is more advantageous than a trust deed in the nature of a 
mortgage because of its permanency as a financing method and the 
ease with which its shareholders can take over the property where 
there is a default in rent without adhering to the statutory pro- 
cedures for foreclosure. 

To achieve all of the possible advantages of the land trust, great 
care must be taken in setting it up. In order that the trust not be 
treated as a partnership, the shareholders must not be given the 
power to alter, amend, or terminate the trust, although they may 
be given the power to consent to the trustee’s exercise of such 
power. In order that the trust be considered a strict trust and not 
an “association” under the Internal Revenue Code, non-business 
purpose must be evidenced from the trust instrument by giving 
the trustee as few powers and managerial duties as is consistent 
with the basic purposes of the trust. In order that the interests of 
shareholders be considered personalty so that the complexities of 
their holding interests in real property may be done away with, 
the trust instrument must make provision for the creation of a 
fund out of income, such fund to be created with despatch so that 
the doctrine of equitable conversion may take effect. “And, if as 
permanent a financing method as possible is desired, the duration 
of the trust should not be subject to limitation. 
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PROCEDURE IN APPEALS IN MASSACHUSETTS 
FROM DECISIONS OF BOARDS OF APPEAL 
UNDER ZONING ORDINANCES 
AND BY-LAWS 


by 
JAMES M. ROSENTHAL of Pittsfield 


1. Prior to Chapter 269 of 1933, which, substantially revised 
the statutes relating to zoning in G. L. Ter. Ed. Chapter 40, Sections 
25-30A, inclusive, the only remedy of a person aggrieved by a deci- 
sion of a board of appeals under a zoning ordinance or by-law, was to 
bring a petition for a writ of certiorari to correct errors of law 
apparent therein (G. L. Ter. Ed., Chapter 40, Section 27A). Under 
certiorari proceedings the evidence heard by the respondent board 
could not be incorporated in the record. (Bradley v. The Board of 
Adjustment of the City of Boston, 1926, 255 Mass. 160, 163). Nor 
could the petitioner, at the hearing before the single justice, show by 
evidence outside the record that conditions warranting the exercise 
of the power conferred upon the board by statute did not exist. 
(Prusik v. Board of Appeal of the Building Department of the City 
of Boston, 1928, 262 Mass. 451, 453). 


2. The entire proceedings upon review of the decision of a 
board of appeals, was changed in 1933, by Chapter 269, Section 1, 
which, as further amended, appeared in the last three paragraphs 
of G. L. (Ter. Ed.) Chapter 40, Section 30, until, by Chapter 368 of 
1954, Section 25 to 30B of G. L. (Ter. Ed.) Chapter 40 were stricken 
out, and a new chapter enacted, namely Chapter 40A, known as “The 
Zoning Enabling Act.” Section 21 of Chapter 40A is in substantially 
the same form as in the said last three paragraphs of G. L. (Ter. 
Ed.) Chapter 40, Section 30, just referred to. 

2A. Section 21 reads as follows: 


“Any person aggrieved by a decision of a board of appeals 
whether or not previously a party to the proceeding, or any 
municipal officer or board, may appeal to the superior court 
sitting in equity for the county in which the land concerned is 
situated; provided, that such appeal is filed in said court within 
fifteen days after such decision is recorded. The court shall 
hear all pertinent evidence and determine the facts, and, upon 
the facts as so determined, annul such decision if found to exceed 
the authority of such board, or make such other decree as justice 
and equity may require. The foregoing remedy shall be exclusive, 
but the parties shall have all rights of appeal and exception as 
in other equity cases. 

“Costs shall not be allowed against the board unless it shall 
appear to the Court that the board in making the decision 
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appealed from acted with gross negligence, in bad faith or with 
malice. 

“Costs shall not be allowed against the party appealing from 
the decision of the board unless it shall appear to the court that 
said appellant or appellants acted in bad faith or with malice in 
making the appeal to the court. 

“All issues in any proceeding under this section shall have 
precedence over all other civil actions and proceedings.” 


2B. In the case of the City of Boston, there are similar pro- 
visions relating to decisions of its board of appeal, appearing in 
Chapter 488 of 1924, Section 19, as amended by Chapter 373 of 
1941, Section 18. 


3. Through June 30, 1955, twenty-four cases have reached the 
Supreme Judicial Court which involve appeals to the Superior 
Court under the statutes in question from a decision of the board of 
appeals either granting or denying a petition to the board. 

3A. In four cases!, the board of appeals granted the petition, 
and on appeal, the decision of the board was held within its juris- 
diction, both by the Superior Court and the Supreme Judicial Court. 


3B. In four cases”, the board of appeals denied the petition, 
and on appeal, the decision of the board was held within its juris- 
diction both by the Superior Court and the Supreme Judicial Court. 


3C. In the Circle Lounge & Grille, Inc. v. Board of Appeals of 
Boston, 1949, 324 Mass. 427, the board of appeals granted the 
petition, and on appeal, the decision of the board was annulled by 
the Superior Court, but is held within its jurisdiction by the Su- 
preme Judicial Court. 


38D. In four cases*, the board of appeals denied the petition, 
and on appeal, the decision of the board was annulled by the 
Superior Court, but was held within its jurisdiction by the Supreme 
Judicial Court. 


1Lambert v. Board of Appeals of Lowell, 1936, 295 Mass. 224; Carson v. Board 
of Appeals of Lexington, 1947, 321 Mass. 649; Tanzilli v. Casasso, 1949, 324 Mass. 
113. (See also Co-Ray Realty Company v. Board of Zoning Adjustment of 
Boston, 1951, 328 Mass. 103, arising under Acts of 1924, Chapter 488, Section 
20, as amended by Acts of 1941, Chapter 373, Section 19.) Daniel Webster 
Improvement Association, Inc. v. Board of Appeals of Marshfield, 1952, 329 
Mass. 159. 


2Olson v. Zoning Board of Appeals of Attleboro, 1949, 324 Mass. 57; Howland 
v. Acting Superintendent of Buildings and Inspector of Buildings of Cambridge, 
1951, 328 Mass. 155; Velter v. Zoning Board of Appeals of Attleboro, 1953, 330 
Mass. 628; Raimando v. Board of Appeals of Bedford, 1954, Mass. 331 Mass. 228. 
Adv. Sh. 251. 


S8Everpure Ice Manufacturing Company, Inc. v. Board of Appeals of Lawrence, 
1949, 324 Mass. 433; Pendergast v. Board of Appeals of Barnstable, 1954, . 
1949, 324 Mass. 433; Pendergast v. Board of Appeals of Barnstable, 1954, 331 
Mass. 555, 1954; Cefalo v. Board of Appeals of Boston, 1955, . Mass. , 1955 
Adv. Sh. 39; Sheehan v. Board of Appeals of Saugus, 1965, ...... Mass. ....., 1955 
Adv. Sh. 43. , 
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3E. In four cases‘, the board of appeals granted the petition, 
and on appeal, the decision of the board was annulled by the 
Superior Court whose decision was affirmed by the Supreme 
Judicial Court. 


3F. In two cases, the board of appeals denied the petition, and 
on appeal, the decision of the board was annulled by the Superior 
Court, whose decision was affirmed by the Supreme Judicial Court. 
Superior Court, but annulled by the Supreme Judicial Court. 


3G. In two cases®, the board of appeals granted the petition, 
and on appeal, its decision was held within its jurisdiction by the 

3H. In La Charite v. Board of Appeals of Lawrence, 1951, 327 
Mass. 417, the board of appeals denied the petition, and on appeal, 
the Superior Court reported the suit without decision to the Su- 
preme Judicial Court which held the decision of the board of appeals 
to be within its jurisdiction. 

3I. In Del Grosso v. Board of Appeals of Revere, 1953, 330 
Mass. 29, the board of appeals granted the petition, and on appeal, 
the decision of the board was held within its jurisdiction by the 
Superior Court, and on further appeal to the Supreme Judicial 
Court, it was held that the appellant could not maintain the appeal, 
because begun more than fifteen days after the decision of the 
board of appeals had been filed in the City Clerk’s office. 


3J. In Caputo v. Board of Appeals of Somerville, 1953, 330 
Mass. 107, the board of appeals denied the petition, and on appeal, 
the Superior Court annulled the decision of the board, but on 
appeal to the Supreme Judicial Court, the latter reversed the 
decree of the Superior Court, because by a change in the ordinance 
enacted after the date of the board’s decision, but before the date 
of the Superior Court decree, the granting of the petition, though 
required at the date of the board’s decision, as the ordinance then 
read, would have been illegal at the date of the entrance of the 
Superior Court’s decree. 

On remand to the Superior Court, the latter entered a decree, 
declaring the change in zoning ordinance was void, and again ordered 
the board of appeals to grant the petition prayed for: On appeal, 
the Supreme Judicial Court affirmed the Superior Court decree, 
on the ground that the change constituted spot zoning. (Caputo v. 
Board of Appeals, 1954, 331 Mass. 547. 


4. The appeal must be entered in the Superior Court within 
fifteen days of the date that the decision of the board of appeals 





4Turner v. Board of Appeals of Milton, 1940, 305 Mass. 189; Smith v. Board 
of Appeals of Salem, 1943, 313 Mass. 622; Smith v. Board of Appeals of Fall 
River, 1946, 319 Mass. 341; Bicknell Realty Company v. Board of Appeals of 
Boston, 1953, 330 Mass. 676. 

5D’Ambra v. Zoning Board of Appeal of Attleboro, 1949, 324 Mass. 61; 
Deutschmann v. Board of Appeals of Canton, 1950, 325 Mass. 297. 

6Gaunt v. Board of Appeals of Methuen, 1951, 327 Mass. 380; Devine v. 
Zoning Board of Appeal of Lynn, 1955, Mass. , 1955 Adv. Sh. 209. 
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has been filed in the town or city clerk’s office, even though the 
appealing party had no notice thereof, and had entered his appeal 
within fifteen days of the date when he learned of it. (Del Grosso 
v. Board of Appeals of Revere, 1953, 330 Mass. 29.) The appeal is 
not prematurely entered, however, if entered prior to the date of 
the filing of the decision of the board of appeals. (Tanzilli v. 
Casassa, 1949, 324 Mass. 113.) The decision of the board, when 
it purports to grant the permit or variance prayed for must set 
forth “clearly, the reason or reasons of its decisions.” When the 
decision, as filed in the clerk’s office, does not set forth such reason, 
it is a nullity, (Gaunt v. Board of Appeals of Methuen, 1951, 327 
Mass. 380), in which case, all that was set forth in the decision was 
that the permit was granted to vary the application of the zoning 
by-law according to a plan attached. But when the variance is 
refused, it is sufficient for the board to set forth that in its opinion, 
the plaintiff “did not advance sufficient reasons to cause the board 
to come to the conclusion that this was a specific case where a 
literal enforcement of the Act involved a substantial hardship upon 
the appellant, nor where desirable relief might be granted without 
substantially derogating from the intent and purpose of the Act.” 
Cefalo v. Board of Appeals of Boston, Mass., Adv. Sh. 1955, 39, ... 
Mass .... In that case, the court said (Adv. Sh. 41) “It would 
have been a matter of considerable difficulty, especially for laymen, 
to state in detail all possible factors, the nonexistence of which 
resulted in the denial of the application. In a case like this, we 
are of the opinion that the statement the board made of the statu- 
tory requirements for a variance that it found lacking was sufficient.” 

5. As the board of appeals is not a court, but merely an adminis- 
trative board, its decisions should not be “affirmed” by the Superior 
Court. (Lambert v. Board of Appeals of Lowell, 1936, 295 Mass. 224, 
228), (Devine v. Zoning Board of Appeals of Lynn, 1955, ... Mass. 

.., Mass. Adv. Sh. (1955) 209, 212). If the Superior Court finds 
that the decision of the board did not exceed its authority, then 
the decree should be that the decision of the board did not exceed 
the authority of the board, that no modification of it is required and 
that the clerk of the court, within thirty days after the entry of 
the decree, send an attested copy thereof to the board of appeal in 
question. (Lambert v. Board of Appeals, supra; Olson v. Zoning 
Board of Appeal of Attleboro, 1949, 324 Mass. 57, 60), (Cefalo v. 
Board of Appeal of Boston, 1955, ... Mass. ..., Mass. Adv. Sh. 
(1955) 39, 41). 

6. The board of appeals is a proper party to appeal from the 
decree of the Superior Court which has annulled the decision of 
the board. (Cefalo v. Board of Appeal, 1955, ... Mass. ..., Adv. 
Sh. (1955) 39.) And the mere fact that a landowner, after an 
adverse decision by a board of appeals of a town on his petition for 
a permit for certain construction, goes ahead and does the con- 
struction without such permit pending appeal by him to the Superior 
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Court, does not bar him the relief he sought, if otherwise entitled 
thereto. (Deutschmann v. Board of Appeals of Canton, 1950, 325 
Mass. 297, 299-300.) But a proprietor in a less restricted zone is 
not a “person aggrieved” as to be entitled to appeal from the 
decision of a board of appeal granting the introduction into a more 
restricted zone of any use permitted in a zone in which the pro- 
prietor’s property is located. (Circle Lounge & Grille, Inc. v. Board 
of Appeals of Boston, 1949, 324 Mass. 427.) 


7. The most important group of cases in reference to the power 
of the courts in appeal from decisions of boards of appeal relate: 
first, to the scope of the court’s power to hear evidence differing 
from, or in addition to that heard by the board; second, the court’s 
right to annul the action of the board. 


7A. The statute (now G.L. (ter. ed.) Ch. 40A, Section 21, in- 
serted by Chapter 368 of 1954) provides for an appeal, not a 
“review”. “The word ‘appeal’ in our statutes usually has been 
interpreted to mean a full new trial or an entire rehearing upon 
all matters of fact and questions of law. It is used in contrast to 
the word ‘review’ which signifies a reexamination of proceedings 
already had.” (Rugg, C.J., in Commissioner of Corporations v. 
J. G. McCrory Company, 1932, 280 Mass. 273, 277.) 


“Upon appeal, it is the duty of the judge to hear all the evidence 
and to find the facts. He is not restricted to the evidence that was 
introduced before the board. The decision of the board is competent 
evidence to enable the judge to ascertain what conclusion the board 
reached in order that he may determine whether upon the facts 
found by him the decision of the board should stand or be annulled 
or should be modified. In a word, the matter is heard de novo and 
the judge makes his own findings of fact, independent of any 
findings of the board, and determines the legal validity of the 
decision of the board upon the facts found by the court, or if 
the decision of the board is invalid in whole or in part, the court 
determines what decision the law required upon the facts found.” 
(Ronan, J. in Bicknell Realty Company v. Board of Appeal of 
Boston, 1953, 330 Mass. 676 at page 679.) 


7B. But as interpreted by the court for the first time, in 1954, 
twenty-one years after the right of appeal in equity to the superior 
court was substituted for the petition of certiorari to the supreme 
judicial court, this right of appeal for all substantial purposes is 
a one-sided one, open only when the board has granted the permit 
or variance prayed for. In the case of Pendergast v. Board of 
Appeals of Barnstable, 1954, 331 Mass. 555. The board of appeal 
refused to grant to the plaintiff a variance, special permit, or 
special exception for a beach house or bath house for commercial 
purposes in an area zoned for residence purposes. The Superior 
Court ordered the board to grant a variance, but on appeal by the 
board to the Supreme Judicial Court, the latter held that the board 
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did not exceed its authority in refusing to grant the variance, and 
ordered the decree of the Superior Court reversed. 

7C. The reversal went on fundamental grounds, so far as the 
powers of the Superior Court on appeal are concerned. The Supreme 
Court’s opinion set forth that no one has a legal right to a variance, 
and that if the board decides against the landowner, seeking the 
variance, he commonly has no right enforceable in court, that the 
court does not, in spite of the fact that it hears the case de novo, 
have the same powers as the board in granting variances; that with 
the possible exception of a case where the decision of the board 
showed that it had denied the variance on a legally untenable ground, 
that the court had no power to annul the action of the board which 
had refused to grant a variance. 


7D. The court’s ruling rests on two considerations, as shown 
in its opinion: (1) “The board of appeals is a local board, familiar 
with local conditions. It can deal understandingly with questions of 
variance. A judge of a State-wide court, perhaps spending only 
a few days or weeks in a particular locality, is hardly a suitable 
tribunal for such a purpose.” 331 Mass. 557-558. (2) “The vesting 
in a court of authority to grant or order licenses, permits, or 
similar privileges, of any kind, is to say the least, unusual. Es- 
pecially, would it be unusual to vest such authority where the 
granting or refusal of the license, permit, or privilege is in the 
nature of the exercise of administrative discretion and where the 
law gives no one a right to such license, permit, or privilege. It is 
the usual function of courts to secure and defend legal rights. The 
exercise by a court of licensing powers, aside from question of 
legal right, would involve grave constitutional doubts. The statute 
should be construed, if reasonably possible, as to avoid such 
doubts.” 331 Mass. 556. 


7D 1. The Pendergast case has been followed and emphasized 
in the two cases of Cefalo v. Board of Appeals of Boston, 1955, 

. Mass. ..., Mass. Adv. Sh. (1955) 39, and Sheehan v. Board of 
Appeals of Saugus, 1955, ... Mass. ..., Adv. Sh. (1955) 43. In 
the Cefalo case, it is said that a judge, for reasons fully explained 
in the Pendergast case, “can seldom, if ever, grant a variance which 
has been refused by a board of appeals. These reasons rest upon 
necessary considerations of constitutional law.” (Adv. Sh. p. 41.) 
In the Sheehan case, the Court said that no one has a legal right 
to a variance, that the statute under consideration (now G. L. Ter. 
Ed. Ch. 40A, Section 21) “gives a person, on certain conditions, an 
opportunity to go before the board of appeals, and that if the board 
decides adversely to him, he commonly has no right enforceable in 
court.” (Adv. Sh. p. 44.) 


7E. The Pendergast, Cefalo, and Sheehan cases were all cases 
in which the board had refused to grant the variance prayed for, 
and the Superior Court had annulled the decision. In the case of 
Devine v. Zoning Board of Appeals of Lynn, 1955, ... Mass. ..., 
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Mass. Adv. Sh. (1955) 209, the board had granted the variation, 
and the Superior Court decree recited that the board of appeals 
did not exceed its authority in granting the variance and ordered 
that the decision of the board “be and hereby is affirmed.” Again, 
the Supreme Judicial Court reversed the decree and sent the case 
back to the Superior Court to be heard again. In this case, the 
Superior Court judge had adopted the facts found by the board 
“as the facts in this findings.” The Supreme Court says this 
was wrong. 

“It is now plain that it is the duty of the judge to determine the 
facts for himself upon the evidence introduced before him and then 
to apply the governing principles of law and, having settled the 
facts and the law, to inspect the decision of the board and enter 
such decree as justice and equity may require in accordance with 
his determination of the law and the facts. The decision of the 
board is no more than the report of an administrative body and 
on appeal has no evidential weight. In the Superior Court, the appeal 
is heard de novo. The decision of the board cannot be treated as 
the report of an auditor, a master, a commissioner, or assessor, 
or some other judicial officer made in the usual course of judicial 
proceedings. The problem in the instant case arises from the fact 
that the judge does not appear to have followed the principle just 
mentioned. His adoption of the findings made by the board indi- 
cates that he accepted as facts statements contained in its decision. 
A judge frequently and properly adopts the findings of an auditor 
whose findings of fact are not final. This connotes that upon all 
the evidence, he agrees with the findings made by the auditor. A 
judge, however, as already pointed out, has no authority so to con- 
sider the findings of a board of appeals. Indeed, there was no evi- 
dence presented at the hearing in the Superior Court as to the 
increase in the population as estimated by the board, the number 
of single dwellings erected and occupied by veterans, the number 
constructed and occupied by non-veterans, and other matters de- 
noting a change in the area served by the store, as set forth in the 
decision of the board. The judge could not adopt findings not sup- 
ported by the evidence heard by him and only appearing in the 
written decision of the board.” (Adv. Sh. p. 211-212.) 


8. It is submitted, that putting the Pendergast and Devine 
decisions side by side an extraordinary situation is developed. In 
the Pendergast case, it is said that “The board of appeals is a local 
board, familiar with local conditions. It can deal understandingly 
with questions of variance. A judge of a statewide court, perhaps 
spending only a few days or weeks in a particular locality, is hardly 
a suitable tribunal for such a purpose.” In the Devine case, the 
Court held that the transitory judge is not allowed to pay any 
attention to the findings of the local board which is “familiar with 
local conditions,” capable of dealing “understandingly with ques- 
tions of variance.” In the Pendergast case, where the board denied 
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the petition, it is said that, as a matter of constitutional law, there 
are grave doubts of a court’s right to exercise what are essentially 
licensing powers. In the Devine case, where the board granted the 
petition, the constitutional difficulty is absolutely ignored, and it is 
at least implied that so long as the Superior Court judge pays no 
attention to the facts found by the board and acts entirely on evi- 
dence presented before him, that the court may exercise those 
licensing powers, to the extent, at least, of considering the petition 
for the license. And where the appeal is from a decision of the 
board granting the petition, it is hardly to be assumed that the 
judicial hearing is an empty illusory form, with the judge restricted 
to only one decision, namely that the petition be denied. 


9. As set forth in G. L. Ter. Ed. Chapter 40A, Section 15, there are 
three types of appeals, or petitions, that may come up before boards 
of appeal, from whose decision, an appeal lies to the Superior Court 
sitting in equity: (A) Appeals taken by any person aggrieved by 
reason of his inability to obtain a permit from any administrative 
official under the provisions of the Zoning Enabling Act; (B) 
petitions for special permits for exceptions, as allowed by the 
zoning ordinance or by-law, under Section 4, of the Zoning Enabling 
Act, which exceptions “shall be in harmony with the general pur- 
pose and intent of the ordinance or by-law”; (C) variations (which 
were first provided for in Chapter 133 of 1924) “from the terms of 
the applicable zoning ordinance or by-law where, owing to con- 
ditions especially affecting such parcel or such building, but not 
affecting generally, the zoning district in which it is located, a 
literal enforcement of the provisions of the ordinance or by-law 
would involve substantial hardship to the appellant, and where 
desirable relief may be granted without substantial detriment to 
the public good and without nullifying or substantially derogating 
from the intent or purpose of such ordinance or by-law, but not 
otherwise.” 


10. The issuance of permits to be issued under 9B is, obviously, 
purely discretionary with the board. There is no reason why, in 
the absence of allegations of arbitrariness or malice on the part of 
the board, there should be any judicial review provided for by 
statute. 


11. The questions arising under 9A involve no matter of dis- 
cretion on the part of the board. It is merely a question whether 
the appellant has been granted his legal rights. (See the two cases 
cited under paragraph 3F.) The only judicial review should be by 
way of such extraordinary writ, or by the judicial review provided 
in the State Administrative Procedure Act, if hereafter made appli- 
cable, as is available when a person is deprived of his legal rights 
by some administrative official or board. 

12. Third, and most important, are the matters arising under 
9C, namely, variations. The writer submits that here the applicant 
is asking for something different than a license or permit, whose 
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granting is entirely discretionary with the administrative board. 
He is asking for the right to be relieved from the literal enforce- 
ment of the zoning provisions where, owing to conditions especially 
affecting such parcel or building, but not affecting generally the 
zoning district in which it is located, a literal enforcement of the 
provisions of the ordinance or by-law would involve substantial 
hardship to the appellant, and where desirable relief may be granted 
without substantial detriment to the public good and without nulli- 
fying or substantially derogating from the intent or purpose of 
such ordinance or by-law. 


13. It is submitted that the determination in any particular 
case, whether such facts exist, involves no question of the dis- 
cretionary granting of a permit or license. It is the sort of thing 
eminently right and proper for a court to ultimately pass upon. 
But it is also the sort of thing which an administrative board, like 
a local board of appeal, should in the first instance render its 
decision. As set forth in the Pendergast case: “The board of appeals 
is a local board familiar with local conditions. It can deal under- 
standingly with questions of variance.” 331 Mass 557-558. While 
there should be judicial review available to test the legality 
of the decisions of the board of appeal, the reviewing court should 
have the benefit of the evidence considered by the board. Instead 
then, of there being an “appeal” from the board’s decision requiring 
a hearing de novo on the part of the court, we should, with certain 
changes already provided by statute, go back to the procedure as it 
existed prior to 1933, when the person aggrieved by the decision 
was allowed to bring a petition to the Supreme Judicial Court by 
way of certiorari, to correct errors of law by the board of appeal. 


14. The changes in that certiorari procedure should be: (1) that 
the petition should be to the Superior Court, under the concurrent 
procedure allowed by G. L. Ter. Ed. Chapter 213, Section 1A; and 
that the evidence before the board of appeal should be made avail- 
able to the court under G. L. Ter. Ed. Chapter 249, Section 4, and 
Rules of the Superior Court, (1954) No. 119, promulgated under 
authority of G. L. Ter. Ed. Chapter 213, Section 3, Clause Tenth B. 


15. The writer submits, also, that the statute should be made 
clear as to the rights of the person petitioning for the variance. 
If the person so asking for a variance has under no circumstances 
a legal right to obtain the same once the appeal board has denied 
the petition, then that should be made clear by the proper amend- 
ment to the Zoning Enabling Act, in order to save the time of both 
the litigant and the courts. But, quaere, should that be the law? 
Might there not be circumstances arising, for instance, by reason 
of the shape or dimensions of the lot, where literal enforcement of 
the zoning ordinance or by-law would deprive the owner of any 
practical use of the lot, and where the variance might be granted 
without substantial detriment to the public good, and without sub- 
stantially derogating from the purpose or intent of the zoning 














54 MASSACHUSETTS LAW QUARTERLY 


ordinance or by-law? Should not, under these circumstances, the 
owner have a legal right to the granting of such variance, a legal 
right to be gained through the courts, if denied by the board of 
appeal? Otherwise, would there not be danger of the ordinance or 
by-law being declared invalid as applied to the lot in question under 
the principles laid down in Pittsfield v. Oleksak, 1943, 313 Mass. 
5538? (See Nichols, “The Massachusetts Law of Planning and 
Zoning,” 1948, Section 84.)7 





ZONING AND PLANNING BOARDS — 
ANOTHER PROBLEM 


The Editor has received the following letters from an anonymous 
member of the Association: 

There is no central agency that I know of where existing zoning 
laws are on record and kept up to date. In most of the cities and towns, 
it is hard to find anyone during the day with whom you can discuss 
zoning. Most of the planning boards and boards of appeals are 
unpaid, and if you can reach a member during the day at his place 
of business, is is an imposition and he has no records or information. 

I don’t know whether it has come to your attention that in one 
county at the present time, there is litigation and considerable 
disturbance over the fact that a recorded plan of several years 
standing was approved by the Town Planning Board in 1955 after 
zoning area changes had been made by the town which the plan 
did not disclose. In other words, the plan as approved in 1955 
does not show the true up-to-date zone area requirements. This 
certainly is very misleading as the planning boards in approving 
these plans under subdivision control act are supposed to take into 
consideration the up-to-date zoning regulations as to area and other 
things. The bar seems to be very much divided as to how much re- 
liance can be placed upon a planning board approval as to zoning. 

All this could be very easily eliminated by requiring every city 
and town with the exception of Boston, to record in the appropri- 
ate registry of deeds, a zoning plan showing the area definitions 
required and to keep it up-to-date upon the penalty that the zoning 
would not be effective if the law was not complied with. I think 
it will be found that the zoning area and direct changes in general 
throughout the state are not too frequently changed and most towns 
at least have an old plan that they could bring down to date. The 
register of deeds could keep a separate zoning plan book and index. 
The law could specifically state that the recording of such a plan 
would be conclusive evidence in favor of those that relied on it that 
the zoning was correct, had been legally enacted by the municipality 


7For a discussion of the Pendergast case, see 1954 Annual Survey of Massa- 
chusetts Law, Chapter 14, “Administrative Law”, Section 14.25. 
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and approved by the attorney general. There is nothing revolu- 
tionary in this idea . .. because you will find a provision 
of the subdivision law which imposes a similar penalty for failure 
to comply. The subdivision law talks about master plans and of- 
ficial plans but again I say I don’t know of any central agency 
where you can find the official zoning plans in a county. I hope you 
will come up with some simple answer and legislation for this. 

I attended, as an observer, a public hearing by the zoning board 
of appeals with reference to the matter I recently wrote you. I 
have discussed the situation with well-known conveyancers, before 
and after, and everyone seemed to feel that the public and the con- 
veyancers are wide open, holding the bag, and something should 
be done to force zoning laws and plans to be filed in each county 
as a matter of public record. The uncontradicted facts at the hear- 
ing, show that if something is not done, the conveyancing bar is 
certainly going to labor under severe hardships. 

In 1940, the owner of a tract of land divided it into lots and 
recorded a plan. It now appears that the Town in question at that 
time, had a board of survey which probably not one conveyancer 
out of ten thousand would have thought to check. The 1940 recorded 
plan was not approved by the board of survey although the streets 
which appear in the plan have been built, and lots have been sold 
from this plan and homes built and occupied on this development. 

In 1952, the Town had a planning board and the owner of the 
development submitted what is said to be practically the identical 
plan for all purposes to the planning board for approval. It is 
stated that the planning board actually approved the plan but did 
not release it as an approved plan because the owner did not 
furnish the compliance bond required by the planning board as a 
condition for the approval. So the plan was never recorded. 

In 1954, the Town amended its zoning laws so that the lots in 
the vicinity of this development had the area increased from 
around 13,000-14,000 to an acre. This zoning law had a grand- 
father clause exempting lots on recorded plans which had been 
approved by the planning board or board of survey previously. 

In 1955, the then owner of the remaining unsold lots, about 26, 
filed a plan with the planning board for approval, and this plan is 
said to have been practically identical with the previous two plans. 
Four members of the planning board approved this plan and it is 
on record at Dedham. 

After the approval, the 26 lots were sold to a disinterested party 
in good faith, and one of the largest Federal Savings and Loan As- 
sociations in Boston has taken mortgage on each of the 26 lots with 
an aggregate face value of around $90,000, but fortunately they 
have not advanced all the money. When the new developer went to 
get building permits on four of the lots, the building inspector 
refused them because the area did not conform to the present 
zoning requirements of an acre. 
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At the hearing there were numerous people who had bought and 
built in this development on the small 13,000 foot lots since 1940, 
and all these people objected to any relief being given to the 
petitioner by way of variance or otherwise. It was also brought out 
last night by a competent engineer that due to the fact that isolated 
lots throughout the development have been sold previous to the 
increased zoning requirement and due to the contour of the land, 
it was practically a physical impossibility to re-arrange the re- 
maining land into acre lots. 

In the particular town, the only zoning plan available is before 
the increased acreage of these lots. There is a zoning law pamphlet 
which can be obtained and once a year a mimeographed edition 
which becomes available. Up to the present time, any zoning 
changes which were made at the last meeting in March, have not 
been available in print to the public. The Town has a part-time 
building inspector, who has office hours at the Town Hall I believe, 
one afternoon a week. All the planning board members work. The 
secretary is a very busy lady and four years ago I was told on a 
matter of my own, that I could contact her between 11 P.M. and 
7 A.M. 

It is my personal feeling that we are chargeable with checking 
the zoning and building laws which are now interwoven with the 
subdivision control act. Beyond contradiction in the smaller towns, 
it is practically impossible to get any authentic information on this 
subject during the ordinary business hours. 

Can’t you work out some legislation to be presented the first of 
the year, whereby all the cities and towns except Boston would 
be forced to maintain an up-to-date zoning plan and a copy of the 
zoning laws, and that some town official be charged with this duty, 
and that there be some teeth put in the law, as in the subdivision 
law, that the zoning will be not effective until these are done? Then, 
at least, all conveyancers would be able in a registry of deeds, to sit 
down and read the plan and the laws, and we would have a chance 
to meet the responsibility which apparently is ours. 





NOTE 
Has anyone anything to say on this subject? If so what? Let 
us hear from you. These letters have been referred to the con- 
veyancing organizations for study. Whatever the benefits of the 
zoning and planning laws they certainly have bedeviled life for 
land-owners and their legal advisors. The subdivision control law 
of 1953 clarified some of the “planning” problems, now the zoning 
business seems to need attention. 
FW Se. 
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1954 ANNUAL SURVEY OF MASSACHUSETTS LAW 
BOSTON: LITTLE, BROWN AND COMPANY, 1955. PP. XXVII, 341. $8.06 


The Boston College Law School has undertaken to publish an 
annual survey of the significant trends and developments in the law 
of the Commonwealth. This volume, and the program launched 
with its publication, constitute a work long needed by lawyers, as 
well as by government administrators and others who must keep 
abreast of changes in the law and the administration of justice in 
Massachusetts. In departing from the usual form of law review 
the Boston College Survey, the initial regular legal publication 
of the Law School, follows a pattern set by the Annual Survey 
of English Law, first published in 1928 by the London School of 
Economics and Political Science, and the Annual Survey of Ameri- 
can Law, first published in 1942 by the New York University Law 
School, and joins seven other annual surveys of the laws of sister 
states. In this first volume are contained essays on the significant 
developments in many areas of the law between October 1, 1953 
and October 1, 1954, as viewed by twenty-eight well known authors, 
selected from among the Commonwealth’s leading practising lawyers 
and law teachers. The compilation and editing is by the faculty 
and students of Boston College Law School. 

The volume is divided into three main parts: (1) Private Law 
(109 pp.); (2) Public Law (145 pp.); and (3) Adjective Law 
(46 pp.). These parts are subdivided into twenty-seven chapters 
and the chapters are further divided into topics of discussion. 
Without attempting a detailed list of the chapter headings, an indi- 
cation of the breadth of the field covered may here be given by 
reference to some of the topics treated. The classical subjects of 
torts, contracts, equity, property, corporations and domestic re- 
lations are presented under Private Law; the familiar fields of 
constitutional, administrative and criminal law, the subjects of 
labor relations, workmen’s compensation and, what to this re- 
viewer appears to be a newcomer to the traditional curriculum of 
law school courses, “food and drug, health and welfare law” are 
placed under Public Law. Evidence, civil practice and procedure, 
and an analysis of the business of the courts with discussion of 
current efforts and proposals for improving the administration of 
justice, are included under Adjective Law. The arrangement of 
the chapters is not to be inflexible. In any survey year, as con- 
ditions warrant change, chapter headings may be added or omitted. 
The above gives but an incomplete view of the ground covered. 
Only a reproduction of the summary of contents would be adequate. 

Each essay is designed to be read through. For the most part 
they assume the form of a law review article or note, subdivided and 
well footnoted. In this respect the discussions on the customary 
law school subjects, mostly but not wholly to be found under 
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Private Law, do better than those on state government or food 
and drug, health and welfare law, or on legislative process, and 
perhaps on other subjects exclusively legislative. To be expected 
from divers authors is the variation of emphasis on the processes 
of analysis and criticism. One author is philosophical, an- 
other suggestive. More often, however, the contributor contents 
himself with finding and describing the significant developments 
in his field and pointing out their importance. The style of the 
writers makes for easy reading of their essays. In no instance 
does the treatment fall to the level of mere summary or digest. 

No such omniscience is claimed by this reviewer as to warrant 
him in evaluating the adequacy of discussion on each subject. As 
to those sections which his recent experience may permit modest 
claims of some particular familiarity, the present reviewer believes 
those on torts, criminal law, equity and civil practice and procedure 
are satisfactory and helpful and ably presented. With some hesi- 
tation one minor criticism, perhaps, can be made of this excellent 
volume—there is some duplication of treatment, as, for instance, 
in the case of Petitions of Goldman, which is discussed at length 
both in the chapter on domestic relations and persons and also on 
constitutional law. One or two other similar instances, not so 
noticeable, may also be found. There is evidence that the editorial 
pencil may be used in the future to eliminate all double treatment. 

Critical readers in the profession will be satisfied that the claim 
of the editors is appropriate: that this volume is a “compre- 
hensive analysis of the significant developments in the law of 
Massachusetts” during the survey year. Opinions will differ, of 
course, as to the significance of a given case in the development of 
the law, or whether this case or that marks the beginning 
of a new trend. The value of the work, however, lies chiefly in 
the fact that it provides the busy lawyer and judge and law teacher 
with an expert and concise critical examination of current impor- 
tant and significant judicial decisions, legislation, administrative 
adjudications and regulations, which they cannot afford to over- 
look if they would keep themselves informed of the changes occur- 
ring in the law. They will welcome this volume for that purpose. 
The series, of which this is the first volume, should attain notable 
and permanent eminence in the literature of the jurisprudence of 
the Commonwealth. 


FRANK J. MURRAY, 
Justice, Superior Court. 
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THE FIFTIETH ANNIVERSARY OF THE 
MASSACHUSETTS ASSOCIATION 
OF WOMEN LAWYERS 


This year has marked the Golden Jubilee of the Massachusetts 
Association of Women Lawyers, an organization formed in 1905 by 
ten women lawyers practicing in Massachusetts. 

The way of the first woman lawyer was not an easy one. In 1881, 
the application of Miss Lelia J. Robinson, the first of her sex to 
apply for admission to the bar, was refused on the ground that 
she was “without legal capacity’, and it was not until corrective 
legislation was enacted, early in 1882, that her application was 
granted and she became the first woman to practice law in the 
Commonwealth. 

At the turn of the century, 17 women had been admitted to the 
practice of law in the Commonwealth; during the following decade 
there were 27, and their number has risen steadily until now there 
are approximately 700 women lawyers in the state. 

It is of interest that the first woman to be admitted to practice 
in New England was Clara Hapgood Nash of Maine, a native of 
Fitchburg, who qualified in 1872. Mrs. Nash was the mother of 
the late Frederick H. Nash, a partner in the Boston law firm of 
Choate, Hall & Stewart. 

The progress of women in the law over the intervening years 
has been steady, and their influence has been felt in all phases of 
legal and civic life. Women of the Association worked diligently 
to secure the passage of the 19th Amendment to the Constitution 
extending the right of suffrage to women, and this, to a large 
degree, opened the way to women for all the advancements which 
followed. The Association was largely responsible for the passage 
of the bill in 1918 permitting women to act as notaries public, and 
one of the Association’s founders was the first woman in the state 
to be sworn in as a notary public. 

An important milestone was reached when, in 1930, Governor 
Frank G. Allen appointed the first two women to the bench, and 
their appointments were followed by five other outstanding women 
to judgeships. Women lawyers have served creditably as assistant 
attorneys general, assistant United States attorneys, as recorders, 
register, and clerks of court, and in every branch of Federal, State 
and City official life. It was not until 1950, however, that Harvard 
Law School admitted women students. 


In the field of public service the Association has made contri- 
butions of real value. It maintains a speakers’ bureau and has sent 
its members to appear before groups, without charge, to acquaint 
them with various phases of the law; and it has conducted a series 
of radio programs on subjects of interest to the public. It has 
established a placement bureau, the only such service of its kind. 
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A Golden Jubilee Dinner, in celebration, was held at the Sheraton- 
Plaza on May 5th. Guests included outstanding representatives of 
the bench, and the Presidents of the Massachusetts Bar Associ- 
ation, the Boston Bar Association, and the Middlesex County Bar 
Association, who congratulated the Association on its advances 
and its contribution to the high standards of the legal profession. 
Telegrams of congratulation were read from: President Eisenhower, 
Governor Herter, Senator John F. Kennedy and Congressman 
John W. McCormack. Mayor Hynes brought his personal greetings. 





Norma M. Karaian, then President of the Association, was a 
member of the Executive Committee of the Massachusetts Bar 
Association and a member of its Board of Delegates. 





FOURTEENTH ANNUAL LAWYERS’ INSTITUTE 
AND CONVENTION AT SWAMPSCOTT 
JUNE 24-25, 1955 


Interesting discussions of recent decisions by Alan J. Dimond, 
Esq., and of recent statutes by William N. Swift, Esq.,-of the Bos- 
ton bar, opened the Institute on Friday morning June 24. 

Friday afternoon and Saturday morning there were open forums 
lasting several hours at which members of the Special Commission 
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appointed by the Governor to survey the judicial system were 
present as listeners. Twenty-nine members of the bar and seven 
judges expressed their views and suggestions very freely for the 
information of members of the commission. 


There was also an interesting panel discussion of the question 
of Voluntary Defender vs. Public Defender vs. Counsel appointed 
by the Bar Association, by Wilbur G. Hollingsworth, Esq., Chief 
Counsel, Voluntary Defender’s Committee; Thomas R. Robinson, 
Esq., Public Defender for New Haven County, Connecticut; Honor- 
able Richard Hartshorne, Judge of the U. S. District Court for the 
District of New Jersey. 

This was followed in the evening by a country auction sale of 
antiques by the Cape Cod Yankee Auctioneer, Bob Eldred. 

The Forty-Fourth Annual Meeting of the Massachusetts Bar 
Association was held at 2:30 p.m. on Saturday as reported else- 
where in this issue. Various successful entertainments were pro- 
vided by the Ladies’ Committee on both Friday and Saturday. 

At the annual Institute Dinner on Saturday President Bodfish 
presided. Remarks were made by Chief Justice Qua. Governor 
Herter, the special guest of the evening, spoke impressively of the 
problems of the government with special reference to the adminis- 
tration of justice. 

A framed expression of appreciation of the twenty-nine years of 
service was presented to Edmund §S. Phinney, Executive Clerk to 
the Chief Justice of the Superior Court. 


RAYMOND F. BARRETT, 
Institute Chairman. 








A. A. DORITY CO. 
SURETY BONDS 


Probate, Fidelity, Contract, ete. 
ca 
20 PEMBERTON SQUARE 
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THE AWARD TO EDMUND S. PHINNEY 





At the Institute dinner President Bodfish presented the following 
Award: 


To 
EDMUND S. PHINNEY 
Executive Clerk to 
The Chief Justice of the Superior Court 


for Twenty-nine Years 


A quiet, wise, devoted public servant, a notable representative of 
the unpretentious career men always in the background of good 
government, who, during his long service, has been an essential 
figure in the administration of the manifold details of the operation 
of a great trial court, the MASSACHUSETTS BAR ASSOCIA- 
TION, on behalf of the bench and bar of the Commonwealth, re- 
cords appreciation of his contribution to the administration of 
justice. 

ROBERT W. BODFISH, 
President. 
June 25, 1955. 
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RECORD OF THE 44th ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION 
JUNE 25, 1955 


The 44th Annual Meeting of the Massachusetts Bar Association 
was duly called and held at 2:30 p.m., Saturday, June 25, 1955, at 
the New Ocean House, Swampscott, Massachusetts, with President 
Bodfish presiding. 

Upon motion duly made and seconded it was unanimously VOTED: 
To waive the reading of the notice of the meeting. 

Upon motion duly made and seconded it was unanimously VOTED: 
That the minutes of the last Annual Meeting as printed in the 
Quarterly for October, 1954, be approved and the reading waived. 

President Bodfish read to the meeting his report on the activities 
of the Association during the year just passed. 


REPORTS OF OFFICERS AND COMMITTEES 


The Treasurer’s report was presented by the Treasurer, Edmund 
M. Murray, and upon motion duly made and seconded it was 
unanimously VOTED: That the Treasurer’s report be accepted and 
placed on file. 

The report of the Grievance Committee was presented by Harold 
Horvitz, Chairman, and upon motion duly made and seconded, it was 
unanimously VOTED: That the report of the Grievance Committee 
be accepted and placed on file. 

The report of the Committee on Fidelity Assurance by Horace 
E. Allen, Chairman, was read and upon motion duly made and 
seconded it was unanimously VOTED: That the report of the Com- 
mittee on Fidelity Assurance be accepted and placed on file. 

The report of the Committee on the Amendment of the By-Laws 
was presented by Charles Bolster, Chairman, and upon motion 
duly made and seconded it was unanimously VOTED: That the 
reading of the notice of the proposed amendment of the By-Laws be 
waived. Upon motion duly made and seconded it was unanimously 
VOTED: That Article X of the By-Laws of the Association be, and 
hereby is, amended, by striking out the same and inserting in 
place thereof the following: 


“ARTICLE X—MEETINGS 


1. Annual Meetings. The Annual Meeting of the Association 
shall be held at such time and place as the Executive Committee 
shall determine. At least twenty days’ notice of the time and 
place of the Annual Meeting shall be given to each member, 
either by mail or by publication in the Massachusetts Law 
Quarterly, or by both. 


2. Special Meetings. Special meetings may be called at any 
time by the President or Board of Delegates or the Executive 
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Committee of their own motion; and shall be called by the Secre- 
tary upon the request of fifty members in writing, specifying the 
purpose thereof. At least five days’ notice of the time and place 
of any such meeting shall be given, by mail, to each member of 
the Association, which notice shall specify the matters to be 
brought before such special meeting. At any such meeting, no 
matters shall be considered except such as shall have been specified 
in the notice thereof.” 


On motion duly made and seconded it was unanimously VOTED: 
That Article IV of the By-Laws of the Association be and hereby 
is amended by adding at the end of the third paragraph thereof the 
following sentence: 

“The expenses of the Executive Committee, when certified by 
the President, shall be paid by the Association.” 

It was MOVED: That Article X of the By-Laws of the Associ- 
ation be amended by adding the following new section thereto: 

“Section 3. No matter, motion or resolution purporting to bind 
or to speak for the Association as a corporate body or the entire 
membership of the Association shall be brought before any such 
meeting unless the proposed matter, motion or resolution shall 
first have been submitted in writing to the Secretary not later 
than thirty days prior to the time set for such meeting. Any such 
proposed matter, motion or resolution submitted to the Secretary 
by any member of the Association, in accordance with this Article, 
shall be included in the notice of the Annual Meeting and may 
be presented for consideration thereafter.” 

The motion was seconded. It was then moved, seconded and 


VOTED: That the matter of the proposed further amendment of 
the By-Laws be laid on the table. 


It was moved and seconded as follows: 

That the President appoint a committee of such number as he 
may determine, not exceeding three, to review the present By- 
Laws of the Association with a view to the more orderly arrange- 
ment thereof and any desirable elimination therefrom and addi- 
tions thereto, said committee to submit an interim report to the 
next mid-winter meeting of the Association and a final report 
to the next Annual Meeting. 


It was moved and seconded that the foregoing motion be amended 
by eliminating the words, “not exceeding three.” The motion was 
seconded and was put to a vote but was not carried. The main 
motion was then put to a vote and was carried. 

Mr. Samuel P. Sears then presented the following resolution 
which was duly seconded: 

RESOLVED: That the Massachusetts Bar Association re- 
spectfully request the Justices of the Superior Court to consider, 
as a method of solving the problem of congestion, the trial for a 
year of a practice of calling jurors in Suffolk County for three 
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weeks only, the fourth week of each sitting to be set aside for 

conciliation, the Justice to devote his time to hearing attorneys 

and parties and attempting to bring about the settlement of 
cases and that a copy of this resolution be sent to the Chief Jus- 
tice. 

This motion was opposed by Mr. George McLaughlin and it was 
moved, seconded and VOTED: That the matter be laid on the table 
and referred to a committee to consider and report. 

Mr. Gorovitz spoke on the subject of Articles 22 and 25 of the 
International Treaty of the Warsaw Convention and proposed a 
resolution that it be the sense of this meeting that the proposed 
increase in the limit of liability be approved and that the proposed 
establishment of an amount as a limit of liability be disapproved. 
Upon motion duly made and seconded it was VOTED: To lay the 
matter on the table. 

ELECTION OF OFFICERS 

Mr. Edward Proctor, Chairman of the Nominating Committee, 
reported the following nominations for officers of the Association 
and members-at-large of the Board of Delegates for the ensuing 
year. 

PRESIDENT 
Joseph Schneider, Brookline 


VICE-PRESIDENTS 
Raymond F. Barrett, Quincy 
Charles 8. Bolster, Cambridge 
Walter J. Donovan, Adams 
Livingston Hall, Concord 
Thomas M. A. Higgins, Lowell 
Roger B. Tyler, Brookline 


TREASURER 
Gerald P. Walsh, New Bedford 


SECRETARY 
Frank W. Grinnell, Boston 


ASSISTANT SECRETARY 
William B. Sleigh, Jr., Marblehead 


MEMBERS AT LARGE—BOARD OF DELEGATES 
Joseph T. Bartlett, Greenfield 
Foster Furcolo, Longmeadow 
Anna E. Hirsch, Dedham 
Richard B. Johnson, Swampscott 
Laurence H. Lougee, Worcester 
Daniel G. Rollins, Brookline 
Amedeo V. Sgarzi, Plymouth 
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Upon motion duly made and seconded it was unanimously VOTED: 
That the report of the Nominating Committee be accepted and 
placed on file. 

Upon motion duly made and seconded it was unanimously VOTED: 
That the nominations be closed and that the Secretary be instructed 
to cast one ballot for the election of nominees. 

The Secretary then cast the ballot and the President declared 
the nominees duly elected to their respective offices. 

There being no further business to come before the meeting, it 
was upon motion duly made and seconded, unanimously VOTED: 
To adjourn. 

The meeting was thereupon adjourned at 4:30 p.m. 

A true record. 

Attest: 
WILLIAM B. SLEIGH, JR., 
Assistant Secretary 





REPORT OF PRESIDENT ROBERT W. BODFISH 


The Massachusetts Bar Association has had a stimulating year, 
with an ever expanding horizon which promises that each future 
year will continue to build upon successful performances of each 
previous year. 

This is a day when Communism, Juvenile Delinquency and gen- 
eral indifference to threats against our Nation’s well-being are 
the theme of speakers, writers and preachers on every conceivable 
occasion. Your association claims no complete answer to these 
problems. It does not belittle the place of investigation—properly 
conducted with the sort of legal safeguards to which every Ameri- 
can is entitled—or the need for punishment. It merely has sug- 
gested that these errors in thought and conduct find easy growth, 
like weeds in a poorly nourished lawn, when youth and adults take 
America for granted and do not fully understand the principles 
and standards upon which this nation was founded, and by adher- 
ence to which she has developed into the last great hope of a free 
world. 

The Massachusetts Heritage—what it is, what it means as a 
living guide for this Commonwealth and America—was told to 
school boys and girls during last December. Our Governor pro- 
claimed its significance; the Clergy gave their blessing and in- 
spiration to the plan; Albert West contributed his genius and 
energy; Frank Grinnell his guidance and knowledge; newspapers 
commented by editorial and in news columns of its worth; and 
members of this Association carried its story. Truly this was our 
Association at its patriotic, unselfish best. We gained in stature 
from the experience. 
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I wish for the Association even greater success in the commemo- 
ration of the birth of our Constitution, this coming fall. 

Your Public Relations Committee, under Joseph Ford, has not 
rested with the story of our Heritage. It has brought home to the 
people of this state the place of capable counsel in their daily living, 
and warnings of what may befall from inadequate knowledge of the 
law. A pamphlet “Meet Your Lawyer,” has been made available 
for distribution by banks, with excellent co-operation and response. 
The able series of articles printed two years ago in the Boston 
Traveler has been reprinted in a surprising number of weekly news- 
papers. 

It was several years ago that my predecessor asked George A. 
McLaughlin to head a committee to work out an agreement of 
policy with the banks of Massachusetts. He and his committee 
worked long and ably. I had every reason to expect that I might 
announce today the execution of the agreement with the Massa- 
chusetts Bankers’ Association and the Boston Bar Association. A 
oroposed agreement has been approved by the latter and ourselves. 
I have been informed that on June 22nd, the Executive Council of 
the Massachusetts Bankers’ Association voted not to accept this 
agreement, although approved by its Fiduciary Committee. It may 
not be out of place for me to indicate what we are trying to ac- 
complish. The proposal was not intended to answer all problems. 
It recognized the need for and right to independent counsel by 
persons executing inter vivos agreement with banks. It sought 
to ensure attorneys the handling of the legal problems of estates 
arising from wills and trusts which they have drawn. It regulated 
the advertising of banks in the legal field. It did other things, but, 
especially, it set up a board before whom difficulties and differences 
might be resolved. It was expected that the agreement would be 
accepted by the County Bar Associations. Some banks were requir- 
ing this step as a condition to their own acceptance. I hope an 
agreement may yet be brought about with the banks. I urge that a 
new approach be made next fall. Meanwhile I wish to thank all 
who have labored to bring about this definite step forward in 
lawyer-bank relationship. I especially wish to thank Richard Wait 
for his co-operation as attorney for the banks. 

Our mid-winter meeting in Pittsfield was a fitting successor to 
that in Springfield the previous year. The institute, especially the 
panel discussion, furnished a forum for the airing of legal problems. 
The mock trial was most entertaining; and the dinner with Judge 
Leibowitz a suitable climax to what was probably the best attended 
meeting in the history of the Association. 


Harold Horvitz and his committee have handled grievance com- 
plaints in his customary wise, sympathetic and time-consuming 
manner. 

Our Executive Committee and Board of Delegates have sur- 
passed what any Association is accustomed to expect of its repre- 
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sentatives. The members are men and women who not only do not 
refuse assignments and requests, but volunteer for them. We have 
become indeed a statewide association in fact. Rare has been the 
refusal among our membership when service to the association has 
been asked. 

The legislative committee has functioned well. It still has possi- 
bilities for public service beyond anything yet accomplished. More 
statewide co-operation from our members in suggestions for legis- 
lation and better participation in criticism of pending bills appear 
necessary. I am a firm believer in the future of this committee. 
I believe the legislature has a growing respect for our Association. 
I hope it will come to understand that we speak from knowledge, 
after study, and in the public interest. 

At our last annual meeting a resolve was adopted which led to 
the appointment by the Governor of a commission to survey the 
judicial system, with particular reference to congestion. It is too 
soon to suggest, even if otherwise appropriate, what will be the 
result of the Commission’s study. 

Meanwhile, we co-operated in pressing for the enactment of 
certain recommendations of the Judicial Council for court reform. 
In addition, we had introduced bills for the voluntary transfer of 
judges to limited service and for the reorganization of the district 
courts. 

I wish it were wise for me to single out more of you for special 
mention. Whatever has been accomplished is due to our united 
efforts, led by different ones of you on different occasions. Es- 
pecially are we indebted to the committees of the Association, men 
and women, with the wives of members, who have planned and 
carried through our annual and mid-winter meetings. It is these 
gatherings that furnish the spark for many of our activities and 
give the personal acquaintance that we all welcome so much. The 
more members of our Association who participate in our activities, 
the stronger will be our Association. We are vital and growing. 
It has been an honor and a privilege to work with you. I hope each 
year will be better than the previous one in service to the public 
and benefit to our members. I wish for my successor and you, an 
outstanding year of accomplishment. 


ROBERT W. BoDFISH, President 
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SECOND REPORT OF THE COMMITTEE ON 
FIDELITY ASSURANCE TO CLIENTS 
OF MEMBERS 


To THE MEMBERS OF THE MASSACHUSETTS BAR ASSOCIATION: 

At the 1954 annual meeting of the association, the committee 
on fidelity assurance was continued to make a further study of 
the subject. 

Since then, a comprehensive preliminary report on fidelity funds 
has been issued by the Institute of Judicial Administration. Copies 
of that report have been distributed by this committee to all mem- 
bers of the Board of Delegates. Copies of the report are available 
for others who wish them. That report shows that funds have been 
established in England, Scotland and ten other jurisdictions in the 
British Empire. None has yet been set up in the United States, 
although thirteen states have been investigating the subject. The 
American Bar Association has a five-man committee which is 
studying the Canadian and English plans. 

The Boston Bar Association committee on such plans has con- 
cluded that there is not enough interest in the subject to warrant 
a serious attempt to promote the fund here. 

While a majority of this committee looked with favor on the idea, 
the argument which weighs heaviest against recommending an 
active campaign to bring about its adoption iis the fact that the 
funds established have all been created by integrated bars with 
tight control over all the lawyers in the jurisdiction. The problem 
in the case of a voluntary association is quite a different one and 
it seems best to wait until the movement has made more progress 
in this country, if such progress is made, before recommending 
that our association take active steps to devise and promote a plan 
for Massachusetts. The Committee requests that it be discharged. 


HORACE E. ALLEN, Chairman EDWARD O. PROCTOR 
CHARLES S. BOLSTER SAMUEL P. SEARS 
JACOB J. KAPLAN 





REPORT OF THE COMMITTEE ON GRIEVANCES 


Last year at about this time there were 9 open cases before the 
Committee, of which 5 were being processed by the Secretary and 
4 had been referred to the Chairman for special handling. 

During the year, in addition to 8 general matters that the Secre- 
tary disposed of by correspondence without formal complaints, 
there came in through the Secretary’s office 26 new complaints 
classified by her as follows: 
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Dissatisfaction with counsel .............. 1 
Improper conduct of attorney ............. 
Alleged error in examination of title ...... 
Alleged failure to appeal ................. 
Alleged incompetence in preparing will .... 
Delay in settling estate .........cccesscss 
DIRT 1 PYOBOCULION «sooo cce cs ccscsccens 
Dissatisfaction with fee charged .......... 


on nN eee bd 


26 


of which 16 were closed by the Secretary, 6 were referred to the 
Chairman, and 3 were referred to Committee members for on-the- 
spot treatment, leaving once case pending with the Secretary. 

In addition to the foregoing, there were directed to the attention 
of this Committee through its Chairman 5 complaints which, be- 
cause Boston lawyers were involved, were referred on a juris- 
dictional basis to the Boston Bar Association, and 4 miscellaneous 
complaints which were each disposed of by short exchanges of 
correspondence; and there was one case, not strictly a grievance 
matter, involving a question of serious doubt as to whether a 
committed prisoner had received his full constitutional guarantees, 
to which considerable thought, time and attention were given. 

By and large, as these statistics demonstrate—and so far as 
character and integrity can ever be measured by such standards— 
ours is a remarkably clean practising bar. With a professional 
membership of nearly 5,000 scattered all over the state the Griev- 
ance Committee of your Association had not one really serious 
complaint, and none at all that accused a lawyer of improperly 
dealing with clients’ funds. 

Our increasingly public position and widespread acceptance in 
the public mind as spokesman for the lawyers has brought to our 
doors a few “crackpot” complaints which, with the cooperation of 
our Association’s president, we have tried to handle with patience 
and understanding—but because it is the very nature of such a 
complainant that he will not be satisfied we have not had much 
success in that regard. 

We owe a very special debt of gratitude to Arlene Malloy, our 
Secretary, without whose unceasing labors the Committee work 
could not have been accomplished. Miss Malloy, a patent law 
specialist, unfamiliar with the vagaries and vicissitudes of general 
practice, took on this thankless task two years ago with consider- 
able reluctance on her part, and has done a simply splendid job, 
for which she deserves our unending thanks. Unfortunately for 
us, she has asked to be replaced. 

No Committee such as ours operating on a statewide basis 
could function without some on-the-spot help from our Committee 
members. To Messrs. Bartlett, Talamo and O’Brien we owe a 
special word of commendation in this regard. 

HAROLD HORVITZ, 
Chairman 
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MASSACHUSETTS BAR ASSOCIATION 
TREASURER’S REPORT FOR 1954 


January 1, 1954 





Worcester County Institution for Savings .......... $4,000.00 
Worcester Mechanics Savings Bank 4,000.00 
George R. Nutter Fund, 2 Series “G” U. S. Savings Bonds .... 1,500.00 
State Street Trust og raat eepeneneces 2,054.59 
Law Society Scholarship Fund e atthe alii 6,170.37 
Total Amount on Hand January 1, 1956 ...............0....000..sscseccosesscesscessssees . $17,724.96 
MEMBERSHIP RECEIPTS 
1954 Senior Dues iseaaien : . $26,055.00 
OS ae é 844.00 
1954 New Member Senior Dues ‘ : 577.50 
1954 New Member Junior Dues ene ? 144.00 
1954 Affiliated Association Dues . m 97.50 
1955 Senior Dues is ' o 37.50 
1955 Junior Dues bi 2.00 
1955 New Member Senior Dues .... 135.00 
1955 New Member Junior Dues 240.00 
Advance Dues 6.00 
Dues for 1952 and 1953 : ; 432.50 
Total Membership Receipts = stelh 28,571.00 
MISCELLANEOUS RECEIPTS 
Worcester County Institution for Savings—Interest ............ $120.00 
Worcester Mechanics Savings Bank—Interest ... ; . 120.00 
U. S. Savings Bonds, Series “G”—Interest pial: 37.50 
Massachusetts Law Quarterly Advertising ........ ‘siagastialsiaeit 954.50 
Sale of Massachusetts Law Quarterly : odie 42.53 
Income on Law Society Scholarship Fund : use 279.97 
Contributions for Law Society Scholarship Fund roa % 255.00 
Total Miscellaneous Receipts SS vee Ae ee SRE AO TE 1,809.50 
Reserve for Employee Withholding Taxes Sascsihiccpvanceasathcae ap taanee EN 138.60 
TOTAL sagas coals baie sedatca ded bespanseliinadapesandata si eaditied . $48,244.06 
DISBURSEMENTS 
President’s Expense ga ete eel $487.37 
Secretary’s Expense is ean ane) a 500.00 
Treasurer’s Expense Saat icpeihenmaee ae teumcmamiadls oie 250.00 
Executive Committee Expense ..... ae en Ps ieessibl 990.67 
Junior Bar Committee Expense J or 2 et 43.60 
Grievance Committee Expense ; baad ; Me 117.41 
Mental Health Committee Expense slices re 28.65 
Membership Committee Expense ‘ ssagcabctniddiic aoe 13.70 
Public Relations Committee Expense ‘as . 54.53 
Massachusetts Law Quarterly Expense jak pate 7,030.99 
1954 Mid-Winter Meeting Expense $3,212.79 
Less Received from Registration 2,855.50 Net 357.29 
Annual Institute and Convention Expense 4,506.86 


Less Received from Registration 536.00 Net 3,970.86 
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School Program Expense . 3,513.23 
Less Received Gift from Godfrey L. Cabot 3,000.00 Net 513.23 
Massachusetts Heritage Dinner Expense 2,410.13 
Less Received from Sale of Tickets 1,620.00 Net 790.13 
1955 Mid-Winter Meeting Expense Paid in Advance 48.41 
Central Office Expense 10,990.61 
General Expense 1,551.56 
Total Disbursements 27,739.01 
Balance on Hand December 31, 1954 $20,505.05 


DISTRIBUTION OF BALANCE ON HAND 
December 31, 1954 


Worcester County Institution for Savings $4,000.00 
Worcester Mechanics Savings Bank 4,000.00 
George R. Nutter Fund, 2 Series “G” U. S. Savings Bonds 1,500.00 
State Street Trust Company—Checking Account 4,161.11 
Reserve for Employee Withholding Taxes 138.60 
Law Society Scholarship Fund: 

Total Contributions Received $5,988.02 

Total Income on Investments Received 717.32 

Total Fund . een eee 6,705.34 

ZUTAL. .... $20,505.05 


LAW SOCIETY SCHOLARSHIP FUND INVESTMENTS 


259 Shares—Eaton & Howard Balanced Fund 
97 Shares—Boston Fund, Inc. 
Respectfully submitted, 
EDMUND M. MURRAY, 
Treasurer. 

We, the undersigned, appointed by Robert W. Bodfish, President of the Massachu- 
setts Bar Association, to audit the report of the Treasurer of the Massachusetts Bar 
Association for the year 1954, report as follows: 

“We have examined the books and accounts of the Treasurer and certify that they 
are correct.” 


SYBIL H. HOLMES 
GEORGE F. GARRITY 
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CODE OF ETHICS AND STANDARDS GOVERNING 
THE ACTIVITIES OF COLLECTION AGENCIES 
AND THE RELATIONSHIP BETWEEN 
ATTORNEYS AND COLLECTION AGENCIES 


This interesting document has been received by the Editor. As 
there has been much discussion about collection agencies, it is 
printed for the information of the bar. Collection Agencies are 
licensed and regulated under G. L. C. 93 §§-24 and 24A. Ed. 


PREAMBLE 
KNOW ALL MEN BY THESE PRESENTS THAT 


WHEREAS the eradication of abuses and practices that are detri- 
mental to the public interest, and the maintenance and promotion 
of fair dealings and high ethical practices in the field of collections 
from debtors is the concern of the New England Collectors Asso- 
ciation, now therefore, 

Said New England Collectors Association does hereby adopt the 
following Code of Ethics and Standards which shall govern its 
members within the Commonwealth of Massachusetts, namely: 


I 


1—A collection agency may solicit or advertise directly or indi- 
rectly for accounts for collection provided that it conforms to 
the provisions of Section 24, Chapter 93 of the General Laws of 
Massachusetts and any amendments thereof, but shall not in- 
terfere with established attorney-client relationships by im- 
proper and unethical practices. 

2—No collection agency shall publish or issue any slogan calculated 
to imply that the agency furnishes legal advice or will perform 
legal services, such as “Suits Instituted”, “We Sue When 
Necessary”, “Wages Garnisheed”, or “Legal Costs Advanced’’. 

3—No collection agency shall communicate with debtors in the 
name of an attorney, or upon the stationery of an attorney, or 
prepare any forms or instruments which only attorneys are 
authorized to prepare. 

4—No collection agency shall, in dealing with debtors, employ in- 
struments simulating forms of judicial process, or forms of 
notices pertaining to judicial proceedings, or threaten the 
commencement of such proceedings. 

5—No collection agency shall solicit or receive assignment of any 
claim for the purpose of suit thereon. 

6—No collection agency shall solicit claims for the purpose of 
having any legal action or court proceeding instituted thereon, 
or solicit claims for any purposes at the instigation of an 
attorney. 
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7—No collection agency shall assume authority on behalf of 
creditors to employ or terminate the services of an attorney or 
arrange the terms of compensation for such services. 


8—No collection agency shall intervene between creditor and at- 
torney in any manner which would control or exploit the 
services of the attorney or which would direct those services 
in the interest of the agency. 


9—The receiving attorney shall not, under any guise or form, 
share his fee for legal services with a lay agency, person or 
corporate; however, the lay forwarder may properly charge 
and collect from the creditor for services rendered by the lay 
forwarder which are separate and apart from the services per- 
formed by the receiving attorney. 


10—The forwarding of claims by an attorney or lay forwarder as 
agent of the creditor is approved. It is recognized that the 
forwarder, in performing a service separate and apart from i 
the legal services rendered by the receiving attorney, is en- i 
titled to be paid therefor by the creditor upon the basis of the 
service rendered by the forwarder, separate and apart from the 
legal services rendered by the receiving attorney. 


11—When the lay forwarder, as agent for the creditor, forwards 
a claim to an attorney, the direct relationship of attorney and 
client shall then exist between the attorney and the creditor 
and the forwarder shall not interpose itself as an intermediary 
to control the activities of the attorney. 


12—Remittance of monies due to any claimant shall be made by the 
collection agency within thirty days of the close of the month 
during which collection takes place, except that if the amount 
due the forwarder is less than five dollars ($5.00) remittance 
shall be made when the amount due amounts to at least five 
dollars ($5.00), or within ninety days of the first unremitted 
payment whichever date is sooner. 


18—In returning claims, the collection agency shall return all 
valuable papers received in connection therewith. 


14—No collection agency shall share quarters or office space with 
any attorney. 


15—No collection agency shall, in connection with collection of a 
claim, use or employ the services of any Constable, Deputy 
Sheriff or other officer authorized to serve legal papers in con- 
nection with the bringing of actions at law or in equity. ' 

16—No collection agency shall use any notarial or impression seal 
or wafer seals or seals of any other description in the collection 
of accounts. 








17—No collection agency shall, in the pooling of accounts, pool any 
claim where the creditor or his attorney has indicated his re- 
fusal to agree to a pooling arrangement. 
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18—No collection agency shall attempt to intimidate a debtor by 
threatening to make contact with his place of employment. 


II 


1—The New England Collectors Association shall seek written 
consent to the terms of this Code from all licensed collection 
agencies in the Commonwealth of Massachusetts. 

2—The Grievance Committee of the New England Collectors Asso- 
ciation, upon receipt of written complaint against a collection 
agency of any violation of this Code, may request such agency 
to appear before the Grievance Committee. This Committee 
shall not act upon a complaint against a collection agency unless 
such complaint is in writing and the name of the complainant 
or complainants is made known to the Committee with the 
name of the collection agency complained against. 

3—The Grievance Committee shall request the collection agency, 
so complained against, to appear before it. If, after such 
hearing, the Committee finds basis therefor, it may make formal 
complaint to proper legal authority, including the Grievance 
Committee of a Bar Association, the party complained of first 
being notified by registered mail to his last known address 
five days prior to the filing of such complaint. 

4—This Code having been properly adopted by legal vote of the 
New England Collectors Association on April 22, 1955 is 
now binding on all present and future members and all non- 
member agencies subscribing thereto. 

5—The provisions of this agreement and Code shall be null and 
void to the extent that they shall conflict with the provisions 
of any statute of the Commonwealth of Massachusetts, any 
decision of the Supreme Judicial Court of said Commonwealth, 
or any other provision of law. 

6—IN WITNESS WHEREOF, The New England Collectors 
Association has executed this instrument, in token of its adop- 
tion thereof, by its Legislative Committee having been duly 
authorized this 22nd day of April 1955. 


By: WILLIAM F. JONES, Chairman 
HOWARD C. COLLINS 
GERALD E. GARDNER 
SAMUEL H. CHASE, President, Ex-Officio 
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SOCIAL SECURITY 
QUESTIONS 


Please read the statement beginning on the 
opposite page and the questions on page 80 
and send us your answers. 


F. W. GRINNELL, Secretary. 
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SOCIAL SECURITY FOR LAWYERS AGAIN 
THE A.B.A. REQUESTS YOUR OPINION 


As explained in the “Quarterly” for February 1955 and again 
in the May issue (pp. 20-22) the Massachusetts Bar Association 
at the annual meeting in 1954 and its Board of Delegates supported 
the voluntary plan and these facts were reported to the House of 
Delegates during the debate in the House as appears in the A.B.A. 
Journal for April 1955 (p. 374). A loose leaf questionnaire was 
sent to all the 4800 members with the “Quarterly” for February 
1955. 216 answers were received as follows: 

“Of these, 45 favored compulsory coverage, 85 favored voluntary 
coverage. Of these, a few expressly opposed compulsory, but favored 
voluntary. The rest did not answer on compulsory. Five answers 
were opposed to both compulsory or voluntary.” 

We have now received the following request for your opinion 
on compulsory coverage from the American Bar Association in 
connection with the bills pending as explained in the request. 

Secretary and Editor. 
Please read the following statement and write us your answers 
to the questions on page 80. 
AMERICAN BAR ASSOCIATION 
AMERICAN BAR CENTER 
1155 EAST SIXTIETH STREET 
CHICAGO 37, ILLINOIS 
October 6, 1955 
To the Presidents and Secretaries of the State Bar Associations 
and 
The State Bar Association Delegates in the House of Delegates 
of the American Bar Association: 


RE: Social Security Coverage for Lawyers. 

As a service to the members of the legal profession in the United 
States, the American Bar Association is anxious to ascertain the 
views of the members of your Associations upon the subject of 
inclusion or exclusion of self-employed lawyers under the Social 
Security Act. To that end we transmit to you herewith (a) a 
brief historical statement and (b) a form of questionnaire to 
obtain the views of your members. Our purpose is to state the 
issue fairly and our hope is that your members will, after fully 
informing themselves, express their views by vote or poll, the 
result of which we urge you to communicate to us at the earliest 
opportunity. If, in your opinion, the views of your membership 
on the questions herewith submitted have already been ascertained, 
we request that you advise us promptly as to those views. 


Historical Background 
When, in 1935, Congress passed the initial Social Security Act, 
it covered generally the industrial and commercial worker. It 
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specifically excluded the professions. The coverage has been broad- 
ened and expanded, ten million having been added by the 82nd 
Congress in 1954. Both political parties favor extension of the 
coverage and this is natural. At least three bills are now pending 
in Congress to include self-employed lawyers on a voluntary or 
elective basis and at least three other pending bills would include 
them on a compulsory basis. In the present Congress the House 
of Representatives passed one of the bills providing for compulsory 
inclusion. Neither the Senate Committee nor the Senate has taken 
action on the bill but this Association has been advised that its 
views will be sought. In the 82nd Congress, the House of Repre- 
sentatives voted for compulsory inclusion and the Senate Committee 
voted against it. No representative of the American Bar Associa- 
tion appeared to present its position. 

In 1950 the House of Delegates adopted a resolution placing the 
American Bar Association on record as opposed to any legislation 
which would bring self-employed practicing lawyers within the 
coverage of the Social Security Act, and the members of the 
Standing Committee on Unemployment and Social Security have 
been and are unanimous in support of that position. At the annual 
meeting in 1953 resolutions were introduced in the Assembly to 
overrule the action of 1950, but on recommendation of the Resolu- 
tions Committee, these resolutions were referred to the Committee 
on Unemployment and Social Security with instructions to make 
a survey of opinion of both local and state bar associations and 
report to the House of Delegates at the 1954 midyear meeting. 

At the time of the 1954 midyear meeting, few replies had been 
received, three being in favor of inclusion and eight against it. 
Thereafter, the House of Delegates requested the National Con- 
ference of Bar Presidents to conduct a poll on the question. The 
results of this poll were reported at the 1955 midyear meeting. 
They revealed a very substantial majority in favor of inclusion 
on a voluntary basis, although in a majority of cases replies re- 
flected the personal opinions of Bar Association officers rather than 
the Association membership. Arguments pro and con on the issue 
did not accompany this poll. Because, however, of the obvious 
sentiment in favor of voluntary coverage, the House of Delegates, 
on the recommendation of the Board of Governors, adopted a 
resolution declaring that the American Bar Association favors 
voluntary coverage under the Social Security Act for lawyers and 
such other professional groups as desire to be included. 

In the meantime, as above stated, a bill providing for compulsory 
coverage has passed the House of Representatives and is pending 
in the Senate. What shall be the position of the American Bar 
Association with respect to this bill? To obtain an answer to this 
question, which was not covered in previous polls, the House of 
Delegates at the 1955 Annual Meeting requested the State Bar 
Association Delegates in the House to obtain the views of the 
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members of their respective associations, as soon as possible, on 
the question whether, if voluntary coverage under the Social Secur- 
ity Act cannot be obtained, they favor compulsory coverage or no 
coverage. The House further requested the cooperation of the 
National Conference of Bar Presidents in collating the results 
of such polls so that a report thereon may be made available to the 
Board of Governors before Congress reconvenes in January 1956. 

The issue is one as to which there is a sharp conflict of opinion 
and it is highly important that the position to be taken thereon 
reflect the informed views of a substantial majority of the lawyers 
of this country. The American Bar Association has been criticized 
for its previous opposition to social security coverage by many 
lawyers who contend that we have ignored the interests of 
the lawyer with a modest income; that social security is the cheapest 
insurance available to provide economic security and that since 
practically all other citizens are covered we should be covered also. 
It has also been criticized by many lawyers who insist that we are 
not employees but instead one of the last remaining groups of un- 
regimented independents; that we should not be forced to accept 
something we do not want and that, at present rates, the social 
security program is actuarily unsound and is a bargain only for 
the lawyer who dies shortly after he has started to contribute. It 
is also urged that, in any event, we should not seek voluntary or 
elective coverage because we would thereby be seeking a special 
privilege not accorded other citizens who have no right of election. 
Conscious of this sharp conflict of opinion, the Association has - 
published in the American Bar Association Journal articles pre- 
senting both sides of the question. (See issues of November, 1953 
and January and July, 1954.) 

We are certain that you, as officials of your respective associa- 
tions, recognize the responsibility which rests upon you and upon 
this Association. The manner in which you may choose to ascertain 
the views of your members is for your determination but we re- 
spectfully suggest that, either prior to, or in connection with the 
enclosed form of questionnaire, they be informed of the within 
statement. We repeat that we do not urge you to circulate another 
questionnaire if the views of your members have already been 
ascertained. 

Will you kindly acknowledge receipt of this communication and 
advise us as promptly as you can of the consensus of opinion of 
your members on the questions herewith submitted? 


American Bar Association 


JOSEPH D. STECHER, 
Secretary. 
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AMERICAN BAR ASSOCIATION 
QUESTIONNAIRE ON INCLUSION OF LAWYERS 
WITHIN THE SOCIAL SECURITY ACT 


Do you favor coverage of self-employed lawyers within the 
Social Security Act on a voluntary basis? 
Number Voting 


Do you favor coverage of self-employed lawyers within the 
Social Security Act on a compulsory basis? 
Number Voting 


Do you favor complete exclusion of self-employed lawyers 
from the Social Security Act? 
Number Voting 


If your answers above to questions (a) and (b) show that 
you favor voluntary coverage but oppose compulsory coverage, 
what is your choice if voluntary coverage is not obtainable? 
In that event do you favor: 


Compulsory Coverage: 
Number Voting 


Complete Exclusion as at Present: 
Number Voting 


Please write so that we may fill out the answers to 
the questions above. 


F. W. GRINNELL 


Secretary, Massachusetts Bar Association 
15 Pemberton Square, Boston 8, Mass. 
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You Are Invited... 


to make use of any of the various banking and 
trust services which we provide. While it is 
never our intention to disturb satisfactory rela- 
tions elsewhere, we would like very much to be 
kept in mind when a change or increase in 
banking connections is being considered. 


You will always find us ready and willing to 
discuss banking or trust matters with you at 
your convenience. 


SECOND BANK-STATE STREET 
TRUST COMPANY 


111 FRANKLIN STREET 
Boston e Massachusetts 


State Street Office: STATE and CONGRESS STS. 
Union Trust Office: 24 FEDERAL ST. 
Statler Office: ARLINGTON and PROVIDENCE STS. 
Copley Square Office: 587 BOYLSTON ST. 
Mass. Ave. Office: MASS. AVE. and BOYLSTON ST. 


Member Federal Deposit Insurance Corporation 
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MASSACHUSETTS 
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Prompt weekly advance sheets 

Bound volumes of Massachusetts cases only 
Key Number headnotes 

Synopsis of the case 

Opinion word for word and comma for comma 
Permanent paging in advance sheets 

Key Number digest 

Table of Words and Phrases construed 

Table of General Laws amended 

Table of Statutes Construed 

Judicial Highlights 

Synopsis of Recent Federal Cases 

Key Number annotates user to all other cases 
Parallel citations 

Cite as state reports or as North Eastern 
Includes all rescript opinions completely edited 
Full and complete headnotes on every point of law | 
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